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Unemployment in depressed areas causes loss to the country in 
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the Economy 





Cost of Living UP. Consumer prices continued to rise for the ninth con- 


secutive month, and in May a new all-time high of 119.6 (1947- 
1949 100) was established. This was a 0.3 per cent increase 
over April and 3.6 per cent higher than a year ago. Food 
increases were chiefly responsible for the advance, although 
most other major groups of consumer goods and services were 


also higher in May 
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Manufacturing DOWN. Average weekly earnings of manufacturing produc 


tion workers were down just a bit for May, and stood at $81.78. 

Wages and This was 21 cents below the previous month, April, but $3.38 

Hours above May of last year. Average hourly earnings remained 
unchanged, as in the five previous months. They were $2.05 
per hour. Again in May, as in April, it was the decrease in 
the number of hours in the workweeks of the month which 
accounted for the decrease in average weekly earnings. The 
average workweek in May was 39.7 hours. This is 0.1 hour 
less than in April and 0.3 hour less than in May, 1956. Average 
hours of overtime worked in manufacturing declined from 2.3 
to 2.2 hours between April and May 


Strikes UP. Strike activity during the month of April was above that 
of March. Approximately 400 strikes, involving 150,000 work- 


, began in April, as compared to 250 strikes, idling 80,000 
workers, in March. These were only new work stoppages dur- 
ing those months. The 525 strikes in effect, including those 


ers 


continuing in effect from previous months, accounted for 1.38 
million man-days of idleness. This compares with 775,000 
man-days in March and 1.54 million man-days in April, 1957. 
The Department of Labor reported that three strikes (involving 
10,000 or more workers) accounted for about a quarter of the 
man-days of idleness in April. These strikes occurred at plants 
of the B. F. Goodrich Company, in eight states; the General 
Electric Company, in Massachusetts; and the Washington 
Metal Trades, Incorporated (a trade association), in Seattle 
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MILLIONS OF PERSONS 





UP. A seasonal rise in civilian employment is credited with 
pushing total civilian employment up to 65,178,000 in the 
month of May. However, unemployment remained almost un 
changed—2,715,000—instead of declining moderately as is usual 
at this time of year. Unemployment was actually 25,000 less 
in April. Though the number of unemployed persons increase: 
between April and May, the number of insured unemployed 
workers decreased by about 141,000 
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Stock 
Prices 


Consumer 
Credit 


Personal 
Income 


The Economy 


DOWN. Stock prices on the Dow-Jones averages were gen 
erally higher in early June than they were at the close of May 
sy the end of the third week in June they were falling. Indus 
trials dropped to 504 and rails were 145. Utilities sagged, and 
were as low as they have been in the past four months. They 
fell from 74% in May to 70 in June 


In the first week im June, stock prices on the Securiti 
and Exchange Commission's index still reflected the closing 
highs for the month of May. They averaged 356.1 (1939100) 


UP. Total consumer credit outstanding in April increased by 
$500 million. This increase was similar to the April, 1956 
increase, Of the total amount of consumer credit outstanding, 
$41,015 million, installment credit made up the largest portion 
$31,532 million, and automobile paper accounted for almost 
half of this, $14,659 million. Installment credit repaid during 
the month of April increased also; $3,299 million was repaid 
or $20 million more than in the previous month. This was not 
nearly enough to cover the $239 million increase in installment 
credit extended during April 


UP. Personal income rose between April and May, by some 
$1.1 billion, and was $340.4 billion for the month of May 
lranster payments accounted tor almost all of the increase 


and were $21.8 billion. This was almost $1 billion more than 
in April. Labor income fell a bit, by $100 million, to $242.3 
billion during this same period. Farmers’ income accounted f 
$11.7 billion of total personal income in May, and has remained 
unchanged since the beginning of the current year Protes 
sional and business income amounted to $30.4 billion in Ma 
451 











Industrial DOWN. Industriai production was down a point, for the third 
successive month, in May. The index was 143 (1947-1949= 100). 

Production Nondurable manufactures and minerals remained unchanged, at 
130 and 128 respectively. Durables slipped from 161 in April 
to 160 in May. The index for May, 1956, was 141, with the 1956 
estimated average at 143 for total industrial production. 
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Construction UP. Seasonally adjusted total construction expenditures in 


May indicated an increase of $200 million for the month of 
May as compared to the month of April. Total private expen 
ditures for new construction amounted to $32.9 billion. This, 
too, Was an increase over the previous month—by $200 million. 
Nonresidential outlays showed renewed strength, according 
to the Department of Commerce and the Department of Labor. 
Because of revised estimates—mainly for residential additions 
and alterations in recent years—the level of expenditures is 
raised about $2 billion a year. Financing applications for FHA 
loans were 16,900 in May which was about the same as in 
April, but requests for VA loans dropped by 1,500 in May 
to 12,000 
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Labor Relations 





Decisions of Courts and 
Administrative Agencies 








PICKETING INJUNCTION—The Supreme Court of the 
United States has ruled that a picketing injunction, issued by a 
Wisconsin court to restrain a union from picketing to compel 
an employer to force his employees to join the union, did not 
infringe upon:the constitutional guarantee of freedom of speech 
The state had found that the picketing was to force the em 
ployer to violate the Wisconsin Employment Peace Act. In 
upholding the injunction the Court majority declared, after reviewing 
prior decisions on picketing and free speech, that a state could, in 
enforcing its public policy—-whether of its criminal or civil law 
and whether announced by its legislature or courts—constitu 
tionally enjoin peaceful picketing aimed at preventing effectua 
tion of that policy. The Court cautioned that neither courts 
nor legislatures can pass a blanket prohibition against picketing 

Teamsters Local 695 v. Vogt, Inc., 32 Lapor Cases { 70,770 


NLRB REVIEW-—A party who was not satisfied with a 
decision rendered by a three member panel of the National Labor 
Relations Board has no right to have that decision reviewed by 
the full Board. Any pleas for reconsideration must be referred to 
the same panel that made the decision originally. Full Board 
reconsideration is only granted at the request of the panel and } 
not a matter of right. Cases involving important issues of NLRB 
policy are referred originally to the full Board.—-Enterprise Indu 
trial Piping Company, CCH Lapor Law Reports (Fourth Edition 
Volume 5, { 54,641. 


JOINT PAY SUIT—Where a union contract provided that 
an employer would pay an additional ten cents an hour retro 
actively to the date a union contract was signed if the employe: 
went out of business, 45 employees claiming pay under this pro 
vision could not sue the employer jointly. Under the procedural 
laws of the state, Kansas, each employee had a separate interest. 


The union entered into this unusual contract as a result of the 
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claim that a ten-cent wage increase would force the employer out 
of business,—Crisler v. C. K. Packing Company, 32 Laspor Cases 


{ 70,762. 
FIFTH AMENDMENT —A person who accepts custody of 


union books and records may be punished for contempt if he fails 
to produce those documents in response to a subpoena. How- 
ever, the United States Supreme Court has ruled that he may not 
be punished for contempt for refusing to testify as to the where- 
abouts of the books and records which he failed to produce, if he 
pleads the Fifth Amendment under proper circumstances. It 
was conceded that the union official had made a sufficient show 
ing of possible self-incrimination, but the government maintained 
that the constitutional privilege did not extend to the official 
testimony before a federal grand jury investigation. The Court 
held that the custodian of union records only waives his con- 
stitutional privilege with respect to the production of these 
records, but not as to oral testimony as to their location.—Curcio 
v. U. S., 32 Lapor Cases 9 70,748. 


UNION DISCIPLINE—How far can unions go in pun- 
ishing members who cross picket lines? A union suspended 
a member for crossing another union’s picket line and threatened 
to have the offender fired. Suspension from the union was al- 
lowed by the NLRB General Counsel, but the threat was held 
unlawful. In another case, a union member was fined for cross- 
ing his own union's picket line during a strike. The worker 
charged interference with his right to refrain from union activities. 
A state court disagreed, holding that right to be waived by 


membership in the union.—General Counsel Decision No. F-39, 
CCH Lasor Law Reports (Fourth Edition) Volume 5, { 54,619, 
and Machinists, Lodge 78 v. Engel, 32 anor Cases § 70,746. 


RECOGNITION PICKETING—The National Labor Re 
lations Board was reversed by the Second Circuit when it de- 
cided that a continuation of picketing by a union after a rival 
had won a representation election was not unlawful merely be- 
cause the picketing was for recognition prior to the election. 
The reason for picketing after certification was to get employees 
to become union members, in the hope of winning a future ele« 
tion, held the court.—NLRB v, Bakery Workers, Local 50, 32 


LABor Cases { 70,726. 


NON-COMMUNIST AFFIDAVITS—A union officer who 
was a participating Communist both before and after he signed 
a non-Communist afhdavit was properly convicted for filing a 


false affidavit with the NLRB. At least, that is what the Seventh 
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Circuit has held. The court decided there was no error in refus 
ing a request that the government produce reports, which wit 
nesses had made to the FBI, against the union officer, The United 
States Supreme Court, in another recent case, decided that a 
union officer had been improperly convicted for filing a false 
affidavit because he had not been allowed to inspect reports 
made to the FBI by informers who had testified against him 

U. S. v. Killian, 32 Lasor Cases § 70,750 (CA-7), and Jencks 
U’. S., 32 Lapor Cases § 70,731. 


ASSOCIATION CONTRACTS—A union recently argued 
that, since employees cannot sue on a contract made on their 
behalf by a union, an employer should not be allowed to sue 
on a contract made on his behalf by an association. A federal 
court held that an association-member employer could sue a 
union, under the Taft-Hartley Act, for strike damages on the 
basis of a contract negotiated by the association and the union 
The court noted that there are “substantial differences” betwee 
individual employers and employees.—Farina Brothers v. Carpen 
ters, Local 107, 32 Lapor Cases § 70,716. 


ELECTIONEERING \ coftee break Spe eC h made by an 
employer's guest only a few hours before a representation ele 
tion was a violation of the NLRB’s 24-hour electioneering ban 


It made no difference that the employees could have left the 


company’s premises during the coffee break or that the speech 


was not made by the employer. A new election was ordered 
Mid-South Manufacturing Company, CCH Lasor Law Report 
(Fourth Edition), Volume 5, { 54,604 


DUES CHECK-OFF—Authorization cards of union em 
ployees, in a Pennsylvania case, provided that dues check-of| 
would continue from year to year unless canceled “provided 
there is then a collective bargaining agreement " Even 
though the contract was not renewed, the employer withheld 
dues from wages. This was unlawful, held the state court. Th 
contract had expired on May 1 and the dues withheld were for 
the previous month, April.—Horn v. $1950, 32 Lapor Cast 
{ 70,753. 


UNION SHOP-—The Georgia Supreme Court restrained the 
discharge of railroaders who had refused to join a union pending 
its determination of their complaint that it has used dues to fur 
ther political and ideological views to which they were opposed 
The court had moved into an area where the United States 
Supreme Court had reserved decision in upholding the validity 
of union shop contracts under the Railway Labor Act in the 
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Hanson case. The Georgia court indicated that it would not 
approve a union membership requirement under the circum- 
stances claimed by the complaining workers. Union shop agree- 
ments are unenforceable where dues are used for enforcing 


ideological conformity in violation of freedom of speech.—Looper 
v. Georgia Southern & Florida Railway Company, 32 Laspor Cases 
{| 70,767. 


WELFARE-FUND INVESTIGATION—A union was en- 
joined from trying one of its members in a disciplinary proceed- 
ing for showing an annual report of the union’s welfare fund to 
his attorney. A federai trial court in New York ruled that such 
union disciplinary action would violate the member’s rights under 
the Taft-Hartley Act. 
the welfare fund, had a right under the law to inspect the annual 
This right included authority to consult 
Wilkens v. DeKoning, 32 Lapor 


The union members, as contributors to 


welfare-fund report. 
an attorney about the report. 
Cases {{ 70,754. 


REINSTATEMENT 
bargain with certified unions after strikes had been called found 
themselves guilty of unfair labor practices which converted eco- 
nomic strikes into unfair labor practice strikes and gave the 
In one case, the employer con- 


Two employers who had refused to 


strikers reinstatement rights. 
tended that bargaining was futile after the strike began ; 
other case, the employer contended that he was excused from 


in the 


bargaining because he had hired so many strike replacements 
that the certified union no longer represented a majority of his 
employees. The NLRB was backed up by the Fifth Circuit which 
held that a general reinstatement order was correctly issued and 
that individual reinstatement rights of strikers could be deter- 
mined in subsequent administrative proceedings.—NLRKB v. J. H 
Rutter-Rex Manufacturing Company, 32 Lasor Cases § 70,763, and 
NLRB v. Reliance Clay Products Company, 32 Lasor Cases { 70,764. 


the contract, the union set up a picket line. 
Advised by counsel that he had only two 
alternatives—either sign the contract and 
get the picket line removed, or refuse to 
sign the contract and suffer a continuance 
of the picket line with the resulting loss of 
business—the employer unwillingly signed 
the contract. 


Picketing Violates 
State Right-to-Work Law 


In a state which has enacted right-to- 
work laws; a union picketed an employer's 
establishment until he contract 
which, among other provisions, made the 
union the exclusive bargaining 
agent for a particular section of his em- 
ployees and gave to the union the power to of 
recognize and qualify the head employee. 


signed a 


sole and 
The employer’s bill of prayer to a court 
chancery, requesting that the contract 
be declared null, void and unenforceable, 


The employees were all nonunion; they because he had signed it under coercion, 


had not authorized the union to represent 
them and did not want it te do so. After 
the employer had repeatedly refused to sign 


456 


and that the union be enjoined from picket- 
ing, was dismissed on the ground that there 
was no equity on the face of the bill. How- 
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ever, the complainant was allowed to make 
a record for the purpose of appeal. The 
court of appeals found the contract void 
and unenforceable. (James D. Boyce d.b.a 
Big Star Market No. 3 v. John Lambert, 32 
Lapor Cases § 70,719.) 


In this case, the court reasoned, the legal- 
ity of the union’s picket line would be de- 
termined by the purposes for which the 
picket line was instituted; in order to deter- 
mine the legality of the coercion practiced 
by the union, it was necessary to determine 
the legality of the contract which it sought 
to coerce the defendant into signing. If the 
contract was illegal or violated the statutory 
or common law principles of the state, then 
the coercive action on the part of the union 
was illegal and the complainant 
titled to be relieved from the obligations of 
the contract. In short, the legality of the 
contract determined the legality of the picket 


Was en 


line and the coercion which it produced 


The court found the contract contrary to 


the state public policy in more than one 


respect. Certain provisions, said the court, 
“violate the spirit, if not the letter, of 


[the employees’ | right to work statute.” 


“First, [the contract] undertakes 
to bind the employer to recognize the 
Union as the sole and exclusive bargaining 
agent for the employees who do not belong 
any and who are given 
no voice in the selection of the bargaining 
We have no State statute providing 
bargaining agents 
statutes 


to this or Union 
agent. 
for the appointment of 
and even under the Federal 
employee has a right to vote on the question 
and the selection is made by a majority of 
those votes. Secondly, the provision that 
the head meat cutter shall be 
nized and qualified by the Union places it 
power of the Union to decline 
without reason to any 
employees as qualified, so 


every 


one recog 
within the 
with of recognize 
of the present 
that the effect would be to require the em 
ployer to hire a Union head meat cutter 
Also, #: provision that there shall be a 
Journe¥man meat cutter on duty at all 

who shall be a member 
with the 
verse efiect upon the non-union employees 


times, et in good 


standing Union has a similar ad 


there is no necessity fot 


Journeyman meat cutter to 


because where 


more than one 


be on duty, that one would necessarily have 
to be a member of the Union to the exclu 


sion of the non-union.” 


Che language of the contract was identical 


with the language of a contract which the 
‘ourt held illegal in the 


dba. Pruitt Super 


Tennessee Supreme € 
James M. Pruitt 


case ot 


Labor Relations 


Market v 
€ 70,485 


were the 


John 
The 


same as those 


Lambert, 31 Lapor ( 
defendants in the Pruitt case 
in this one. Here 
that the Pruitt 
because in the 


ASES 


the defendants contended 
controlling 
contract had actually been 
igned, whereas in the Pruitt case it had not. 
The that the union 
had never insisted on the employer comply- 
ing with those clauses of the contract which 
held illegal in the Pruttt For 
these two the union claimed, the 
defendant entitled to 
contract declared null and void 


case was not 


present case the 


defendants also stated 


were case 
reasons, 


was not have the 


“We respectfully dis 
We think a 


relieved from the 


The court replied 
agree with both 
party is entitled to be 
burdens of 
signed just as much as a 
to be 
forced to 


imsistences 


any illegal contract already 


party is entitled 
burden of 


contract 


relieved from the being 


Sign an ille gal 


“The [Tennessee] Supreme Court in the 
Pruitt case held that it was 
defendant Union to picket the Super Market 
; Pruitt for the 


attempting to torce 


illegal for the 


of the owner purpose of for« 


ing him or him to sign 
Therefore, on the au- 


an illegal contract 
Pruitt case we hold that it 


thority of the 

was illegal for the defendant Union 
in the to picket the 
store and meat market of the 
plainant, Bovee, for the 


Same 
present case grocery 
present com 

forcing 
identical 
language with that held illegal in the Pruitt 
Hence, we must of necessity hold that 
the contract of the 


purpose ot 


him to sign a contract containing 
case 


defendant Union with 


the complainant, Boyce, in the present cas« 


is void and unenforcible 


The 


court tor 


chance ry 
defendant 


cause was remanded to the 
a decree “enjoining the 


Union from seeking to enforce against the 


complainant by picket line or otherwise an) 
of the terms and provisions of said contract 


[or] 


ing from the 


for the purpose ot obtain 
complainant the execution of 


any tuture contract which contains provi 
held illegal by the Su 
preme Court of Tennessee in the case of 
Pruitt v. Lambert and 


Court holds to be illegal in the 


sions which were 
which thi 


present case 


Union Discounts Dues Paid Early 


Legally 


spe aking, a per m cannot de 


indirectly what he cannot do directly, but 


perhaps a union can 


A union cannot lawfully ause the di 


charge ot an employee a union shoy 


agreement for tailure to pay an assessment 


or for delinquency in dues payment, but it ma‘ 
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The law knows no finer hour than 
when it cuts through formal concepts 
and transitory emotions to protect 
unpopular citizens against discrimi- 
nation and persecution.—Frank Mur- 
phy, dissenting opinion in Falbo v. 
U.S., 320 U. S. 549 (1944). 





nevertheless, accomplish the same result by 
increasing its dues and granting a discount 
for prompt payment. Thus it causes em 
ployees, who are union members, to be 
discharged if undiscounted delinquent dues 
In reaching this decision, the 
Third Circuit reversed the Board (NLRB 
v. Bakery & Confectionery Workers, Local 
12, 32 Lapor Cases § 70,745), which had held 
the discount practice illegal 


The facts were uncomplicated and free 
from dispute. All union dues were payable 
on the last day of each month, and if not 
paid by that date, a $1 assessment would be 
charged. The bylaws of the union furthet 
provided that failure to pay delinquent dues, 
including the $1 assessment, by the middle 
of the following month would result in 
discharge, 

Now the NLRB had occasion to rule on 
the validity of this procedure in The Great 
Atlantic and Pacific Tea Company case in 
1954 (110 NLRB 918). Previous to that 
case the Board had held that unions could 
not enforce the collection of fines which 
were unrelated to periodic dues through the 
medium of an existing union-security con- 
tract. In the A & P which also in 
volved this same union, the Board broadened 
this rule. It rendered invalid the invoking 
of a union-security clause to enforce the 
assessment levied for failure to pay periodic 
dues on a specific date. In holding that the 
assessment of $1 did not technically qualify 
as “periodic dues” within the meaning of 
the National Labor Relations Act because 
it was “intermittently imposed” and by its 
very nature not periodic, the Board re- 
versed its own trial examiner’s finding that 
the assessment was part of the dues struc- 
ture of the union. 


After the A & P case, the union amended 
its bylaws to increase its monthly dues by 
$1 but allowed a $1 discount if the dues 
were paid on or before the last day of the 
month. “Failure of the member to take 
advantage of the discount provided herein 
is not to be construed or is it intended as 
penalty,” the union 
It did provide for 


are not paid 


case, 


a fine, assessment or 


amendment declared. 
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discharge for those members who failed to 
pay the gross amount of their dues by the 
middle of the month following. The Board 
affirmed the finding of its trial 
that this amendment was not made as a 
subterfuge, but faith 
endeavor to conform to the technical re 
quirements of Sections 8(a)(3) and 8(b)(2) 
[the A & P| decision 


examiner 


“rather as a good 


as enunciated in 
of the Board.” 
In this latest employee-union 
member was fired for failure to pay dues 
by the middle of the month following the 
dues-payment date. An NLRB trial ex- 
aminer found this procedure equivalent to 
that proscribed by the Board in the A & P 
case and, in addition, violative of Sections 
8(b)(1)(a) and 8(b)(2) by making pay- 
ment of the discounted dues a condition of 
Joard affirmed this find- 


case, an 


employment. The 
ing oO: the examiner over the dissent of two 
NLRB members who claimed that the 
union’s discount procedure contemplated an 
entirely different concept and approach than 
does a fine, the one involving a reward and 
the other, a penalty 
The 

mits a 
contract 


National Labor Relations Act pe: 
union to invoke its union-security 

so as to make membership and 
employment contingent upon payment ol 
“periodic dues” which are “uniformly re 
quired.” The question is whether the union’s 
discount plan can be reasonably interpreted 
to impose a fine or an The 
court did not think this plan did 


assessment 


There is no question, admitted the court, 
but that a union can raise its dues by $1 
The Board had concluded that the increase 
in dues was an assessment, as no attempt 
was made by the union to justify the in 
crease as a revenue-producing method. The 
burden, however, was not upon the union 
to justify the increase but, rather, upon the 
Board to show that the 
represent dues. 


increase did not 


The NLRB majority placed significance 
upon the fact that the discount Was 
proportionately large when compared to 
the relatively smaller discounts prevalent 
in business and commerce. The court held, 
though, that the size of the discount, which 
it held to be an inducement and reward for 
prompt monthly payment, is discretionary 
with the union, provided it is not so unrea- 
sonable as to be patently an assessment 


dis- 


The court concluded that the union was 
lawfully exercising its right as a labor 
organization “to prescribe its own rules with 
respect to the acquisition or retention of 
membership ‘ 
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In Defense of Right-to-Work Laws 


By C. GEORGE NIEBANK, Jr. 


The JOURNAL has, in recent issues, presented the views of 
clergymen prominent in labor relations on the controversial 
issue of right-to-work legislation. This article is an answer 
to Father Toner’s charge that these laws are public frauds. 


N THE MARCH ISSUE of this JournaL, be compelled to pay its initiation fees, dues 

there appeared an article by the Rev. and assessments and (4) the so-called “free 
Jerome L. Toner, entitled “Right-to-Work rider” cannot be defended 

oa. fe "4 : vt dain : 
Laws: Public Frauds. Its tenor is disclosed Right-to-work laws. it is true, have been 
in its first sentence, where it is charged that endorsed not only by the National As 
“so-called right-to-work (RTW) laws sociation of Manufacturers but also by the 
were conceived in deceit and born in the United States Chamber of Commerce. They 
sin of fraud.” Thereafter, at no less than jaye also been endorsed by a great many 
( ‘ C wo ¢ 

19 points, laws which protect all worker other organizations, including the American 
from being forced to join or support a Farm Bureau Federation, the National Grange 
union as a condition of employment ar and the New York State Federation of 


labeled in one way or another as “frauds.” Women’s Clubs. A number of union officials 





In outline form, Father Toner’s thesis ts union members and “friends of labor.” by 


that (1) right-to-work laws are bad because opposing compulsory union membership, 
they are merely a continuation of the “war” have lent their support to the principle of 
organized labor he attributes to the voluntary unionism wrapped up in right-to 
2) work laws The Brotherhood of Locomotive 


m 
National Association of Manufacturers, | 
right-to-work laws presume and are intended Engineers, pursuing a policy in effect for 
to deceive the honest public into thinking half a century, actively opposed the 1951 
that every man has a natural and legal amendment to the Railway Labor Act which 
right to work for a specific employer with cleared the way for the railroad unions 
out joining the union which may represent demand, secure and enforce union 

the other persons already employed, (3) agreements.” Mr. Warren S. Stone, ' 

under the Taft-Hartley Act workers can been grand president of the 

not be forced to join a union but can only from 1903 to 1925 is on recs 


18 Labor Law Journal 193 (March, 1957) * Hearings Before a Subcommittee of the 
Committee on Labor and Public Welfare on & 
295, Bist Cong., 2d Sess. (1950) Pp. 86-87 
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Mr. Niebank, a Catholic, is a prac- 
ticing attorney with the Santa Fe 
Railway in Chicago, Illinois. Before 
joining the Santa Fe law department, 
he served as law clerk to the late 
Mr. Justice Robert H. Jackson. 





believe in man to 


If he 


“| do not 
join a union 
but it is contrary to the principles of free 
government and the Constitution of the 
United States to try to make him join. We 
of the engineers work willingly side by side 


forcmg a 
wants to join, all right; 


with other every day who do 


not belong to our union though they enjoy 


engineers 


without any objection on our part the ad- 
Some of them 
others 


vantages we have obtained 
we would not 
we cannot get.” * 

In 1953, Guy L. 
the Brotherhood of Locomotive Engineers, 
told a reporter for a national magazine that 
his union did not ask 
union shop and had actually opposed it as 
He went on to say 


have in the union; 


Brown, grand chief of 


Congress for the 


a matter of policy 
“We 
roads 
effect. Engineers just simply 
told they must join anything. We still think 
that labor in the long run has a 
enough product that you have to 
men to join. We 
a ‘union shop’ in some instances where it is 


only on individual 


have put 


support it now 


where other unions it into 


resent being 
good 
won't 
force must go along on 
necessary because of the possible encroach 
ment upon our membership by some other 
organization.” 

Father Toner’s attack on the NAM pr 
supposes that it is spearheading an assumed 
drive of big: employers to weaken unions 


through right-to-work laws Aside from 


‘ Hearings Before the Committee on Interstate 


and Foreign Commerce on R. 7789, Sst 
Cong., 2d Sess. (1950), p. 100 

‘U. 8. News & World Report, December 11, 
1953, p. 71 

®* Alabama, Arizona, Arkansas, Florida, Geor- 
gia, Indiana, Iowa, Mississippi, Nebraska, Ne 
vada, North Carolina, North Dakota, South 
Carolina, South Dakota, Tennessee, Texas, Utah 
and Virginia. 

“In these years the 
unions trebled their membership; increased 
their jurisdiction to cover, for practical pur- 
poses, every mile of railroad track in the United 
States: and registered corresponding gains in 
their financial positions See uncontradicted 
testimony of Dr. Leo Wolman, professor of 
economics at Columbia University, at pages 
1443-1456 of the transcript of testimony of trial 
of Sandsberry wv. International Association of 
Machinists, 30 LABOR CASES { 70,131, 295 S. W. 
(2d) 412 (1956). Also, see supplemental report 
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nonoperating railroad 


the fact that these laws do not weaken 
unions, the emptiness of his charge is ap 
parent when one considers the character of 
17 of the 18 states with such laws in force.’ 
Except Indiana, the economy of the states 
with right-to-work com- 
posed predominantly of agriculture and small 


The NAM could not be expected 


let alone controlling- 


laws in force is 
business, 
to exert any great 
influence in those states. 

Also, to the extent the NAM is viewed as 
the focal point of Father Toner un- 
doubtedly regards as reactionary 
canism, his application of that line of thought 
to right-to-work misplaced 
through failure 
character of the 
The 


regarded as 


what 
republi- 
laws is also 
to consider the political 


states which have enacted 


such laws majority of them are 


generally strongholds of the 


Democratic Party 


Finally—and most itnportantly-—of what 


conceivable relevance to the merits of right 
to-work laws is the fact that they have been 
endorsed by the NAM and the United 
of Commerce? Any legis 
lative should be evaluated on its 
merits and not weighed on the basis of the 


States Chamber 
measure 
identity of its opponents, as 
Father Toner has 
he really 
their 


proponents of 
done, At 
consider right-to-work 
While he 
wreck 
case to that end and ignores the 
ible 


dently 


no point does 
laws on 
that 


makes no 


merits assumes they 


will ultimately unions, he 


consider- 


evidence to the contrary. He evi 


has no answer to explain the great 


success of the railroad unions which grew 


as never before under a right-to-work law 


in force in the railroad industry during the« 


1934-1951." 


the established 


He does not comment on 
that 
rapid expansion in states with 


Nor does he undertake 


years 


fact unions have con 


tinued their 


right-to-work laws.’ 
to the President by the emergency board, May 
29, 1943, in which the so-called ‘‘Sharfman 
Board'’ rejected union demands for compulsory 
membership in 1942 not only on legal grounds 
but also because there was no showing of 
necessity 

‘An economist at the University of Texas, 
known for his predisposition in favor of unions 
and his avowed hostility to right-to-work laws, 
made a study of the experience in Texas. He 
concluded that the very substantial growth of 
unions there in 1939-1954 had not been impeded 
by the right-to-work law enacted in that state 
in 1947 (Meyers, “Effect of ‘Right-to-Work’ 
Laws: A Study of the Texas Act,’’ 9 Industrial 
and Labor Relations Review T7 (1955). This 
same man conceded on cross-examination, re- 
ported at page 1773 of the transcript of testi- 
mony of Sandsberry v. International Association 
of Machinists, cited at footnote 6, that compul- 
sory membership is not ‘‘necessary’’ to the 
unions 
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to comment upon the concession of one ot 


the most prominent figures in the American 
labor movement that the union shop does 
not enhance a union’s collective bargaining 


strength.’ 


Fatl er Toner is not alone in this approacl 
; 


rk laws. In his company are 


a number of misinformed but vocal theo 


logians who have undertaken to attack right 


to-work and un-Christian 
right of workers to or 
ganize and bargain collectively. While in a 


relation to the 


laws as immoral 


invasions of the 
minority in whole 
these men have spoken often 


distinct 
of the clergy, 
and loudly. They have been so imbued with 
the problems and pleas of the unions in 
the early days of their operations that they 


have closed their minds to de velopments ol 


the last t have 


ialf decades hey 


closed it to the fact that oday’ 


union a completely different position 


Irom l lich is the object of their sym 


* When the bill which became the 1951 amend- 
ment to the Railway Labor Act authorizing the 
union shop in the railroad industry was before 
committees of Congress, Mr. George M. Harri 
son, grand president of the Brotherhood of 
Railway Clerks and vice president of the AFL 
appeared as a witness in support of the bill on 
behalf of all of the nonoperating railroad 
unions In his testimony before the House 
Committee on Interstate and Foreign Commerce 
he was asked by Congressman Harris whether 
the union shop would strengthen the unions 
bargaining position. He replied 

‘No: I do not think it 
power of bargaining one way or the 
Congressman Harris 

If I get a majority of the employees to vote 
for my union as the bargaining agent, I have 
got as much economic power at that 
development as I will ever have 
cited at footnote 3, at pp. 20-21.) 

‘The Clayton Act exempts most labor union 
activities from application of the antitrust law 
The Norris-LaGuardia Act forbids issuance of 
injunctions by federal courts Ir. labor disputes 
The Railway Labor Act of 1926 .ad the Wagner 
Act of 1934 (as amended by the Labor Manage 
ment Relations Act of 1947), contain numerous 
specific provisions in favor of workers and thelr 
unions To mention a few—all workers are 
guaranteed the right to organize and bargain 
collectively with their employers Any inter 
ference by employers is strictly forbidden. Em 
ployers are required to bargain with unions 
selected b a majority of their employees 
Unions selected by a majority of employees in 
any bargaining unit as their representatives are 
given authority to represent and bind not only) 
their own members but also all others workers 
in the unit as well, those who may belong to 
another union and those who belong to no 
union The significance of these provisions of 
federal law was well stated by the Texas Court 
of Civil Appeals at Amarillo in I/nternational 
Association of Machinists v. Sandsberry, 27 
LABOR CASES ‘ 68,798, 277 S. W 


affect the 
other 


would 


stage of 


(Hearing 


(2d) 776 (1954) 
Although in ail other respects it ruled in favor 
of the unions who were defending the union 
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path 


special 

virtue of the 
National Labor yn 
Management Relations Act 
Labor Act, as 


antitrust 


Relati 


well as 


The rTCcst t I nt Ch 


been almost impregnable 


unions. Employer hostility hi: 
to the point where 
effect.” As a 


union 


result 


measures, mem 


in the { State 


nite d 
5 million 1 the 1936 


at presen 


been achieves 


membership ly 


grown trom comparatiy 


nomically speaking, t 


shop, on the ecurit 
had this to say 

Counse! for appellants [the 
edly 
volving 
of the Congress and of the pertinent 
decisions of the Supreme Court of the United 
States on thi issue should wholly 
fear entertained by appellant 
union security (At p. 778.) 


question of union 


unions] t 
refers to the issue in thi iuse as one it 
union 
acts of 


repea 


security Onl i casual surve 


adispel an 
attorne t 
loss of 
"An accurate appraisal of the « 
tion in the United States pointing 
lessness of the that compulso 
ship is necessary for union securit 
n Selwyn H. Torff's book 
ng (McGraw-Hill, 1953), at p. 75 
If the union-survival 
cepted as the motivating 
for compulsor union members}! 
would be litth upport in reality for 
demand The American 
been feeble for a 
effective It i pro ted b 
trength It 


politic 


base 
plea nember 
ontained 
Collective Bargain 
theory vere 
bas! for the 
toda 
abor ovement |} 
iong time orou 
gressive, and 
ind fortified b 
dominating 
Stitutions in the 
capability of 


economic 
nation it 
employer to deatroy 
they so desired or attempted And 
ttempts by 
uch eems 
today largely as a 
great majority of employer 
the collective 


employer to destro 


iong past union bust 
propaganda tern 
labor 
bargaining process 
facts of economic life Wha 

union membership issue mi 

it is no longer an issue that 

of labor unioni in the | 

supplied.) 

' This involves a conspicuous anomo 
ip by Professor Shister n hi 
Economics of the Varket (L 
Ed., 1956) at p. 187 

We thus find ourselve 
paradoxical situation All unions want a 
security clause. The weak unions 
it as a protective device lack the 
power to obtain it; and the 
can Obtain it, do not really 


pointed 
Josep! book 
Labor ppincott 

in following 
trong 
who ma need 
Dargaining 
strong union whe 


need it 
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“ ijmportance—some say dominance—in our 
economic life. They are far beyond the 
stage of requiring coddling, for compulsory 
membership has become a device for use, 
not in meeting the hostility of employers, 
but in coercing workers into unions against 
their will.” 


Those who dismiss right-to-work laws as 
backward legislation overlook the fact that 
the principle on which they rest was con- 
firmed by the United Nations in its Declara- 
tion of Human Rights, adopted in 1948 
Article XX of that declaration states ex- 
plicitly that all men have a right to join 
private associations but cannot be compelled 
to do so and Article XXIII, Section 1, 
extends a like unequivocal sanction to the 
right to work. 


The advocates of compulsory union mem- 
bership also ate blind to the fact that the 
free nations of Western Europe have rejected 
the notion that workers be forced to belong 
to a union to get or keep a job.” Right-to- 
work laws are, therefore, wholly consistent 
with the concept of worker freedom prevail- 
ing throughout most of the free world, It 
is strange indeed to find them meeting with 
such resistance in the United States, which 
holds itself out as the citadel of individual 
liberty. 
important of Father 
man which he 
him to 


Perhaps the most 
Toner’s errors is the straw 
sets up to make it 
criticize right-to-work laws as “public frauds.” 
There is a natural or moral right to work, 
he says, which stems from man’s obligation 
to support himself and those dependent 
upon him, Thereafter he inexplicably draws 
a distinction between the right to work for 
one’s self and the right to work for some 


possible for 


one else. 

This distinction is quite irrelevant to the 
problem and merely introduces an unneces- 
confusion. Right-to-work 


sary element of 


laws are intended to protect any man from 
being forced to join or pay money to a 
union in order to support himself and his 
family, and it makes little difference whether 
he works for himself or for someone elise. 
for instance, a painter who decides 
to contract for his own jobs rather than 
work for another. It there any difference 
between forcing him to join a union to get 
work for himself and forcing him to join a 
union to get or retain employment at an 
hourly rate with another contractor? 


Consider 


Father Toner goes on to state that: 


“The right to work for someone else does 
not impose a correlative duty on any specific 
employer to hire any specific worker. Grant- 


ing, if we must, that a right to work does 
exist, it does not make us grant that this 
right to work can be exercised or enforced 

Hence, the 
presume and 
God-given 
specific 


against any specific employer 
RTW laws that 

assume that a worker has a 
natural right to work for some 
employer are perpetrating a public fraud.” 


so-called 


The error in this is fundamental. There is 
not a single right-to-work law in effect in 
any state or proposed in any legislature 
which can possibly be construed even to 
purport to guarantee a right to work for a 
specific employer. As stated in the “Gibson 
Address” cited by Father Toner: 


“What we are talking about is of course 
the right to work in the American and not 
in the Marxian term. In the 
Marxian sense the right to work is inter 
preted as embracing a guaranty of employ- 
ment by a paternalistic state controlling all 
In its American 


sense of the 


of the means of production. 
sense the term signifies the inherent right 
of every man to an opportunity to seek and 
gainful employment which he 
which he may be fitted, and 
our economy. The 
that this oppor- 


retain the 
desires, for 
available in 
work demands 


which is 
right to 





“ That this is the situation has been recog- 
nized by a leading prounion economist, John V 
Spielmans, !n an article entitled ‘‘The Dilemma 
of the Closed Shop’’: 

“Seen in this light the American labor move- 
ment appears, indeed, to have been waging a 
two-front war: on the one front it has battled 
against hostile employers trying to prevent 
unionization of their shops and industries; on 
the other it has struggled against the unwilling- 
ness among the workers to join. In the days 
before the Wagner Act the fight on the em- 
ployers’ front largely obscured the workers’ 
front: that is, 2 universal desire on the part 
of the workers to organize, thwarted or held in 
check only by the employers’ hostility was gen- 
erally taken for granted. The new orientation 
of the national industrial policy under the 
Wagner Act, however, has changed this situa- 
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tion quite basically. For through this Act—to 
pursue the simile further—the federal govern- 
ment entered the fight on the side of the unions 
and, after some years of hard going, won the 
union's battle on the employers’ front. With 
the clamor of that battle subsiding, the workers’ 
front as the unions’ chief remaining line of 
fighting has moved into clearer view. The 
closed shop in particular, no longer seriously 
needed to combat employers’ antiunion policies, 
has thus turned more and more into a weapon 
to coerce the workers into the unions—not 
against the will of the employers but against 
their own will."” (The Journal of Political 
Economy, Vol. LI, pp. 113, 118.) 

%Lenhoff, ‘‘The Problem of Compulsory 
Unionism in Europe,’’ 5 American Journal of 
Comparative Law 18 (1956). 
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tunity be unfettered by artificial and wu 


necessary restrictions or the imposition of 


conditions, such 


membership 


unreasonable or arbitrary 


a5 a union 


requirement ot! 


“There is no right to work in the sense of 
a right 
demand a particular job as, 
or a pattern maker, and there is no right 
to work employe 
from discharging a man for cause, 
there is no more work for him 

“Right to work 
create new rights but only to protect funda 


say, a machinist 


which can prevent an 
or because 


just to do 
laws do not purport to 
mental rights trom invasion through im 
position of compulsory unionism as a conditior 
of employment. They do not directly creat 
any jobs, but by helping to keep the economy 
free and by keeping opportunities open, they 


in the long run lead to more and 
4 


inevitably 
more chances for employment.” 
The National Right to Work Committee, 
in a pamphlet entitled The Right to Work,’ 
asks the questions: “Why is it called a 
‘Right to Work’ committee? Does that 
mean it would guarantee jobs for anyon 
or everyone?” The answer given is 
that 
without 


means everyone 


work 


“Of course not, It 
shall 
pulsory 
labor 

the issue by consistently distorting the term, 
‘Right to Work’. They have used mislead 


ing statements, editorial 


com 
Some 


contus¢ 


have the right to 


membership in any union 


leaders have attempted to 


cartoons and all 


such propaganda at their command 
distort the terms. But those 
this know that the 
laws effect in 
‘right to without 
forced membership in a union.” 


Right to Work Committee 
About Right to W ork,” 


Right to 


other 
to try to 
acquainted 
right to 
mean the 


with issue 


work now in many 


states work’ 


Indiana 
booklet Facts 
“Does Right to W ork 


It answers 


The 
in its 
asks 
a Job?’ 


“Right to 
but serves only 
richt of the individual to obiain or retain a 
union 


Me an 


rights 


work 


to protect 


creates no new 


the fundamental 


job without having to join a against 


his will 


“Right to work does not mean that the 


individual is entitled to any particular job, 
nor is an employer prevented from dis 
charging an employee for cause or becaus« 


Restrictions upon 
" Proceedings of 


% Gibson ‘Legislative 
Union-Security Agreements 
Section of Labor Relations Law, American Bar 
Association (1955), pp. 50-52 
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to march up to an employer and to 


there 1s 
pertorm 


“Right to work simply 


individual is 


means 
SCC k 


may he fitted, 


Iree to and retal 
which he 


without the 


ployment for 


which he desires, imposition 


arbitrary conditions such as the requi 


ments of union membership.” 


dificult to comprehend 
think that 


right te work 


It is 
Father ‘J 


guarantes a 


oner to 
laws 
toa publi atl 


specific employer He refers 


by Jobs Research, Inc vherein it wa 
that cent of the people in W 
think that “a law t 
to ork Washingto 


this he 


53 pet 


State 


thing.” om 


good 


“The logical but absolutely 
from 
Initiative 198 


Washington.’ 


sion sucl a Statement 


RT\W 


to work in 


But where is the logic in Fathers 


conclusion ? nothing in what he 


lobs Re 


state of 


There is 
that search, In 
else in the Washing 
the right-to vorh prop al 
Initiative 198 


spec nic 


quotes to indicate 
or anyone 
thought that 
corporated in guaranteed 

employer. In 


Job Re earcl 
Father 


right to work for a 
fact, on the 
Inc., publication quoted by 


same page of the 
loner, 


the following appear 

“The right to wo s aw tor 
Washington, like othe 
States 


protect 


guarantees tv mn é Oo ! om 


every empl being 


fired because he belons 


to a union.’ 


Father 


sponsors of right-to 


the American public believe’ 


provide a right t ork “which impo 


correlative ral duty on some specific em 


ployer to hire any specific worker 


he says, is “not only a fraud but 
even god » Tat 


that 
seen.” Of cou 


absurdity.” He 
ay that it is 
hated it 
the notion its 
Father 


“a fraud so heinous 
needs only to be 
absurd, but the absurdity 


one ot Toner’s own making 


While he denies that 
to work, Father 


to his own version of the 


there is a legal right 


denial goes only 


right to work 


Tone é 


which 1s, as we have seen, quite different 


American co 


from the s« ttl d pring iple o! 


National Right to Work Committees 1625 
Eve Street, N. W Washington, D. C 

“The Indiana Right to Work Committee 
Ine 304 Insurance Building, 8 East Market 


Street, Indianapolis, Indiana 


463 





stitutional law incorporated in right-to- 
work legislation. This was summarized by 
Justice Charles Evans Hughes more than 
4) years ago, in Truax v. Raich: 

“Tt requires no argument to show that the 
right to work for a living in the common 
occupations of the community is of the 
very essence of the personal freedom and 
opportunity that it was the purpose of the 
Amendment to secure.” ” 


Father Toner to the contrary notwith- 
standing, no one has said that a “prospective 
employee” has a “legal right to dictate any 
the employment contract.” But 
while, as he says, the employee “has only 
the legal privilege to accept or reject the 
terms of employment offered,” the Consti- 
tution forbids state or federally sanctioned 
arbitrary conditions of employment—and 
right-to-work laws provide in effect that 
compulsory union membership or financial 
support is an arbitrary and therefore unlaw- 
ful condition of employment. 


terms of 


To buttress his position that there is no 
right to work in law, Father Toner goes on 
to say: 

“Even after the employment contract is 
accepted, there is no legal right to work. 
The vast majority of employment contracts 
are contracts at will. Under such employ- 
ment contracts the employer is free to fire 
the employee at any time with or without 
cause or notice.” 

No doubt unwittingly, he brought 
himself into square conflict with the Su- 
preme Court of the United States. In Truax 
Raich, the Court specifically ruled that the 
be “at will” 


has 


fact that 


does not 


employment 
impair or affect the efficacy of 
the common occu- 


may 


one’s right to work in 


pations of life 4 


239 U. §S. 33, 41 (1915). This same concept 


has been announced in a number of other 
decisions of the Court (Cummings v. Missouri, 
4 Wall. 277, 321-322 (1866): Ex parte Garland, 
4 Wall. 333 (1866); Yick Wo v. Hopkins, 118 
U. S. 356, 370 (1886); Butchers’ Union Company 
». Crescent City Company, 111 U. S. 746, 762 
(1884): Powell v. Pennsylvania, 127 U. 8S. 678, 
684 (1888): Allgeyer v. Louisiana, 165 U. 8S. 578, 
589 (1897): Smith v. Texas, 233 U. S. 630, 636, 
638 (1914): Meyer v. Nebraska, 262 VU. S. 390, 
399 (1923): Takahashi v. Fish & Game Commis- 
sion, 334 U. S. 410 (1948) 
The Court has also squarely held that just 
as the right to work may not be entirely denied, 
so it may not be made to depend upon com- 
pliance with arbitrary and unreasonable condi- 
tions. In Smith v. Texas, the Court held in- 
valid a statutory condition requiring a man to 
have served as conductor or brakeman for at 
leart two years before he could work as a 
conductor of a freight train, and said: 
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Next, Father Toner criticizes the courts 
which have spoken up for the right to work: 


“The obiter dicta statements of the courts 
concerning the RTW are more often than 
not just pious prattle and wishful writing, 
never substantive law. Judge Wenke, speak- 
ing for the Supreme Court of Nebraska in 
the Hanson case of July 1, 1955, gives a 
classical example. He said: ‘We think the 
right to work is one of the most precious 
liberties that a man possesses. Man has as 
much a right to work as he has to live, to be 
free, to own property, or to join a church 
of his own choice, for without freedom to 
work the other would soon disappear.’ ” 


Father Toner apparently did not recog- 
nize that the language used by Justice 
Wenke, characterized as a “classical example” 
of “pious prattle and wishful writing,” was 
that which had been used by Mr. Justice 
Douglas of the Supreme Court of the United 
States in Barsky v. Board of Regents. Sum- 
ming up years of precedent pertaining to 
the right to work, Justice Douglas said: 


“The right to work, i had assumed, was 
the most precious liberty that man possesses 
Man has indeed as much right to work as 
he has to live, to be free, to own property.” ” 


The eloquence of that expression does not 
overstate the importance of the right to 
work which Mr. Justice Hughes had des- 
cribed many years earlier, in Truax v. Raich, 
‘of the very essence of the personal 


as being ‘ 
freedom and opportunity” secured by the 
Constitution.” 

Father Toner adds: 

“T have heard no judge say nor have I 
seen any court decision which claims that 
the worker has a right to work for some 
specific employer at terms other than those 
offered by the employer which is the fraudu 

‘The liberty of contract is, of course, not 
unlimited; but there is no reason or authority 
for the proposition that conditions may be im- 
posed by statute which will admit some who are 
competent and arbitrarily exclude others who 
are equally competent to labor on terms mu- 
tually satisfactory to employer and employee 
None of the cases sustains the proposition that, 
under the power to secure the public safety, a 
privileged class can be created and be then 
given a monopoly of the right to work in a 
special or favored position Such a statute 
would shut the door, without a hearing, upon 
many persons and classes of persons who were 
competent to serve and would deprive them of 
the liberty to work in a callings they were 
qualified to fill with safety to the public and 
benefit to themselves.’ 

® Cited at footnote 17, at p. 38. 

” 437 U. S. 442, 472 (1953) 

*” See footnote 17. 
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The only way to keep men from agi- 
tating against grievances is to re- 
move the grievances. While we are 
fighting for freedom, we must see, 
among other things, that labor is 
free. —Woodrow Wilson 





lent assumption of so-called RTW 


law in this country.” 


every 


Here again—for at least the third time- 
that 
there is a 


he reiterates his assertion 
right-to-work laws assume that 
right to work for some specific employer 
and with fraud on the basis 
of his own mistake. 


erroneous 


charges them 

Again referring to Justice Wenke’s de 
scription of the right to work in the Hanson 
case, Father Toner says: 

“Of course, the good judge fortified his 
obiter dicta statements by saying that the 
right to work ‘is a fundamental human 
right which the due process clause of the 
Fifth Amendment protects from improper 
infringement by the federal government’. 
Naturally the judge knows that the Fifth 
Amendment only restricts the actions of 
the federal government and it is absolutely 
irrelevant to the private employment con- 
tracts mutually acceptable to employers and 
unions which provide for legal union-security 
clauses,” 

There are two errors in this. First, since 
one of the questions in Hanson was whether 
there is a constitutionally protected right to 
work, what Justice Wenke said was an 
integral part of the holding and law not 
obiter dicta. Secondly, Justice Wenke knew 
full well that the Fifth Amendment restricts 
only the actions of the federal government 
He expressly ruled on that very issue 
Speaking for the Nebraska court, he held 
that a union shop agreement sanctioned by 
Section 2, Eleventh, of the Railway Labor 
Act” is not a purely private contract and is 
subject to the restraints of the Fifth Amend 
The Supreme Court of the United 
States affirmed on this point. It ruled 

“The Nebraska 

“Such action on the part of Congress is a 
necessary part of every union shop contract 


ment. 


Supreme Court of said, 


entered into on the railroads so far as those 
17 States are concerned for without it such 
contracts could not be enforced therein.’ 
160 Neb., at 698, 71 N. W. 2d, at 547. 


*t 45 USC Sec. 152, Eleventh 
2 30 LABOR CASES { 69,961, 351 U. S. 225, 232 
(1956) 


Right-to- Work Laws 


with that view li 


invaded, it is by 


“We agree privat 
rights are being 
an agreement made pursuant to federal law 
which expressly declares that state law is 
superseded. Cf. Smith v. Allwright, 321 U.S 
649, 663. In other words, the federal statute 
is the source of the power and authority by 
which any private rights are lost or 

ficed. ... Cf. Steele v. Louisville & N 

[9 Lapor Cases 951,188], 323 U. S 
198-199, 204; Public Utilities Comm'n v 
lak, 343 U. S. 451, 462. The 
the. federal statute authorizing 
agreements is the 
Constitution 


trorce ot 


sacri 


enactment o 
union shoy 
governmental action on 


which the operates, though it 
takes a private 


federal sanction.” ” 


agreement to invoke the 


; 


Consequently, Father Toner’s view tha 
the Fifth Amendment “is absolutely 
vant to the private employment « 


acceptable to employers and 


irrele 
ontracts 


mutually unions 


which provide for legal union-security clauses” 
has been rejected by the Supreme Court 
the United States 


Continuing, Father Toner alleges that 


“The RTW laws are 
upon the fraudulent assumption 
is some God-given natural unalienable con 
work without becoming 
union condition 


fundamentally based 
that there 


stitutional right to 


a legal member of a as a 
of employment even when such membership 


lective bargaining 


1S required by a legal « 
contract that is mutual! 


stockholders, management, majority of the 


agreeable to the 


employees and their legal representative 
Moreover, the RTW 
onstitution of the | 
federal 


the union sponsors 


nited 


and 


maintain that the ¢ 
States and the statutes of the 
state governments must protect this assumed 
right.” 

Essentially, what he is saying 1s that there 
is no right to work without 
where membership is made a 
a collective 


j~ommne a union 
' 


condition o 


employment by bargaining 


entered into between manage 


agreement 
ment and a union 


Several comments on this are in ordet 
Father Toner 
agement and unions can pre 


employment they wish Phe 


himself assumes that man 


scribe any con 


ditions of 
once was the case but it is no longer tru 
Years ago it was held that employers had 


right to require employees 


Father 


a constitutional 
Toner refers 
in point—Adair 7 


Kansas.™ But he 


to stay out of unions 


to this and cites the cases 
U = and ( oppage 


161 (1908) 


28U.S 
36 1 (1915) 


‘236 U.S 





neglects to cite the later decisions in which 
these earlier cases were expressly overruled 

Phelps Dodge Corporation v. Labor Board™ 
and Lincoln Union v. Northwestern Com 
pany.” Today, therefore, an employer has 
no constitutional right to condition employ- 
ment on abstinence from union membership 
Could it logically be supposed that the em- 
ployer nevertheless has a right to force his 
to join or support a union in 
order to get or keep their jobs? 


employees 


Neither workers nor unions have any con 
insist that 
fired. That 
by the Supreme Court in its Lincoln Union 


stitutional right to co-workers 


join a union or be was settled 


decision upholding the constitutionality of 
state right-to-work laws in the face of union 
that laws deprived union 


members of their to force all work 


arguments such 
“right” 
work. The 


ers into the union or out of 


Court said 


wrung from a constitu 
to dis 
working 


“There cannot be 
to assemble 
their 


tional right of worker 


cuss improvement o 


further 


own 
constitutional right to 


employment all 


standards, a 


drive from remunerative 
who will not or 


The constitu 


other persons cannot pat 


ticipate in assemblies 


right of 


union 
tional workers to 
discuss and formulate plans for 


their own 


assemble, to 
furthering 
self-interest in jobs cannot be 
construed as a constitutional guarantee that 
none shall get and hold jobs except those 
who will join in the assembly or will agree 


to abide by the assembly's plans 


While 


have any 


neither management nor unions 
sign 
enforce compulsory union membership con 
still 
work in the 
without 
In other 


a right to work without being a union mem 


constitutional right to and 


tracts, the question remains whether 


there is a right to ordinary 


occupations of life joining or sup 


porting a union words, is there 


ber or contributor? 


Decisions of the Supreme Court of the 
United States already cited attest that the 
Fifth and Fourteenth Amendments guaran 
tee a right to work in the ordinary occupa 
life, that that right is at the 
very least secured against imposition of un- 


tions ot and 
reasonable, arbitrary or capricious conditions.” 
Union membership or support today is an 
unreasonable, arbitrary or capricious condi 
tion of employment for the that 

wholly unnecessary to 


reason 


simply stated—it is 


the growth of unions and the effectiveness 


2°4 LABOR CASES { 51,120, 313 U. S. 177, 187 
(1941) 

“16 LABOR CASES ‘ 64,898, 335 U 
537 (1949) 
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S. 525, 536- 


of collective bargaming. Accordingly, the 
answer to the question whether there is a 
right to work without being a union mem 


ber or supporter must be in the affirmative 


While Father Toner does appear to con 
cede that there is a right to work of sorts 
—but not a “legal” right—he insists that it 


is not absolute but is “always subject to the 


moral and legal rights of others and the 


common good safeguarded by the state of 
federal law.” 
he undertake to establish that “others” a 
tually “moral right to 
force a man into a union or out of work. He 
could hardly do so in the face of the Lincoln 
where it 


At no point, however, does 


have a and legal” 


Union mentioned above was 


he ld 


in the 


Cast 
that 
Constitution. 


embodied 
attempt 
which 
workers 
do not want to be forced to join or support 
a union to get or keep their jobs. In view 
National 


I vab Tr 


such right 


Nor 


“common 


there is no 
does he 
needs 


” 
good 


to show the 


to be “safeguarded” against who 


experience under the 
Act, the Railway 
laws, it 


ot union 
Labor Relations 
Act and right-to-work 
quite 


would be 


impossible to make such a showing 


The most recent decision of the Supreme 
Court of the United States in point is Schware 
v. Board of Bar l:xraminers,” rendered subs 
quent to the Hanson 
the basic right-to-work principles 
that the State of New Mexico 
bar a man from the practice of law because 


he had 
munist Party, the Court said: 


reathrming 
Holding 
could not 


case and 


once been a member of the Com 


“A State cannot exclude from the 


practice of law or from any other occupation 


person 
in a manner or for reasons that contravene 
the Due Process or Equal Protection Clauses 
of the Fourteenth Amendment. Dent 7 
West Virgma, 129 U. S. 114. Cf. Slochower 
v. Board of Education, 350 U.S. 551; Wieman 
uv. Updegraff, 344 U. S. 183. And see Ex 
parte Secomb, 19 How. 9, 13. A State can 
require high standards of qualification, such 
as good moral character or proficiency in its 
law, before it admits an applicant to the bar, 
but any qualification must have a _ rational 
connection with the applicant’s fitness or capac 
ity to practice law. Douglas v. Noble, 261 
U. S. 165; Cummings v. Missouri, 4 Wall. 277, 
319-320. Cf. Nebbia v. New York, 291 U.S 
502. Obviously an applicant could not be 
excluded merely because he was a Repub 
a Negro or 


lican or a member of a partic- 


ular church. Even in applying permissible 


** Case cited at footnote 26, at p. 531 


* See footnote 17 
’ 353 U. S. 232 (May 6, 1957) 
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hypocritical approach to the is 
A considered and well stated dissent me a pampl ~ some time ago on rigl 
sounds a warning note that legal to-work iaws stating that they impaired the 
doctrine must not be pressed too far. freedom o argam hat they 
—Harlan F. Stone were outrages ue mented 


the type of contract the parties could enter 








: . into Our hearts even bled 
standards, officers of the State cannot ex poor employer 
clude an applicant when there is no basis 
for their finding that he fails to meet these 
standards, or when their action is invidiousl, 
discriminatory. Cf. Vick Wo v. Hopkins, 118 talk about 

t! ~ 356.” * [ nions are ot concerner 


nto the sO 


‘This of 


; , , sense about government 
It would be helpful if Father Toner or 


' the contents of collective 
any other opponent of right-to-work legis 


ments and certain vr 


ployers to protect thew 


lation would explain the “rational conne« 
tion” between union membership or support : 
46 ” (Italics supplied 
and one’s “fitness or capacity” to engage in 
the ordinary occupations of life Father Toner next come 


Westbrook Pegler and Cecil B 


characterizing them as “outstanding 


In this same context, Father Toner im 





plicitly evinces concern for the employer 
tutional natural and moral law 


Botl of these 


who has signed a “mutually agreeable’ con 





tract making union membership or support 
public stand 


He charges tl 
| distinction between 


a condition of employment. This is but a 
shading of the familiar “freedom of con 


tract” argument and is fallacious in severa 


respects For one thing, it has now beet one’s self and tl 
settled, as previously pointed out, that the a distinction 


employer’s freedom of contract does not me without 
include a right to condition employment on Repeating hi 
membership or nonmembership in a union ror. Father Tor 
Secondly, by far the greater number of em and Mr. DeM 

ployers in this country are opposed to com - 

pulsory union membership. While many Havin 
have signed union shop “agreements,” they 
have done so virtually at the point of a 
loaded gun The have been given the cl 


ployme nt co 


of economic destruction or a union shop 


olle tI 
contract. When labor leaders voice concert . : 


about the employer's freedom of contract 
their real interest is their own freedom 
coerciot W hile they do not vant 
employer free to keep his workers out 
unions, they do want him to be “tree” 

| 


into forcing his workers int 


il 
out of work 


iddress deliver ie Sectior 

abor Relations L: t th America 
Bar Association in August, 1955, Mr. Thoma 
E. Harris, associate general counsel of the 
CIO, acknowledged the hypocrisy of thi 
“freedom of contract” argument. After criti 
cizing the pl rase “ to work” as “| 


; 


critical semantic non ee el 


() too has not beet ©! 


1 


tirely free om this semantic and rather 


" Case cited at footnote 29, at p. 238 Section of Labor Relations Lau imerican Bar 
' Cases cited at footnotes 25-26 Association (1955), pp. 44-45 
” Harris Legislative Restrictions upon See case cited at footnote 

Union-Security Agreements Proceedings of 


Right-to-Work Laws 








in the area of labor law, the collective agree- 
ment which not involve the federal 
government and thereby the restrictions of 
the Bill of Rights may be approaching ex- 
tinction. Of those agreements which do not 
fall either within the Railway Labor Act 
or the National Labor Relations Act, many 
will fall within the protective framework of 
state legislation and, under the rationale of 
the Hanson case, will involve state govern- 
mental action and thereby the restrictions 
of the Fourteenth Amendment. Through 
this sifting process, it is and will be difficult 
to unearth the purely private collective 
agreement immune from judicial review 
under the Bill of Rights and the Fourteenth 
Amendment pictured by Father Toner as 
the norm. 


does 


Adar v. U. S.™ is cited and quoted as 
defining the “God-given, natural Declara- 
tion of Independence, constitutional RTW, 
assumed by the RTW laws and piously 
proclaimed in the obiter dicta of many judges 
and good men like Mr. Pegler and Mr. 
DeMille.” It would appear, however, that 
Father Toner did not consider the holding 
in Adair closely enough, for the Supreme 
Court there ruled that Congress could not 
constitutionally prohibit an employer from 
firing a man because he was a union mem- 
ber. If Adair were law today, those provi- 
sions of the National Labor Relations and 
Railway Labor Acts proscribing so-called 
“vellow dog” contracts would be void. But, 
as set out above, Adair no longer is law— 
it and its companion, Coppage v. Kansas, 
have been specifically overruled in the 
Phelps Dodge end Lincoln Union cases.” It 
provides a shaky footing for Father Toner. 


However, let us consider for a moment 
more that portion of the Adair opinion 
which Father Toner finds so authoritative: 


*The right of a person to sell his labor 
upon such terms as he deems proper is, in its 
essence, the same as the right of the purchaser 
of labor to prescribe the conditions upon 
which he will accept such labor from the 
person offering it. So the right of the em- 
ployee to quit the services of the employer, 
for whatever the same as the 
right of the employer, for whatever reason, 
to dispense with the services of such em- 
”"*” (Emphasis Father Toner’s.) 


reason, is 


This warrants two comments. 


First, accepting the thesis that the em- 
ployee has the same right to prescribe the 
conditions under which he will work as the 
employer has to state the conditions under 
which he will be employed, does it not fol- 
low that the worker today has no right to 
insist that all other workers join a union 
or be fired? If, as has been settled in the 
rejection of Adair and Coppage, the employer 
has no constitutional right to deny his 
employees’ right to join a union, then does 
a union of employees have a constitutional 
right to have union membership made a 
condition of employment? No—that was 
precisely the ruling in Lincoln Union, pre- 
viously cited,” where the constitutionality of 
right-to-work laws was upheld. The “right” 
which Father Toner so vigorously asserts 
does not exist. 

Secondly, the right of the employee of 
which the Court spoke in Adair was the 
right to quit if employment is not on terms 
satisfactory to him. But the right to quit 
and the right to strike to force an employer 
to accept the terms of a particular contract 
are by no means the same, and it is the 
right to strike which concerns labor’s lead- 
ers today. Generally speaking, one’s right 
to quit a job is absolute, for it would con- 
travene the Thirteenth Amendment’s pro- 
scription of involuntary servitude for a 
court to compel a man to work at any 
particular job.” The right to strike, how- 
ever, is not absolute—it can only be exer- 
cised for a lawful purpose.” This distinction 
can be traced to a fundamental difference 
between quitting a job and going on strike. 
One who quits severs all ties of the employ- 
ment relationship, but the striker intends to 
keep his job—acting in concert with others, 
he merely work for so long as it 
takes to reach an agreement with the em- 
ployer. The striker has no intention of sur- 
rendering his seniority position, pension 
benefits, and the like. Consequently, it by 
no means follows—as Father Toner would 
have us think—that can 
quit his job if the employer does not employ 
only union men, a group of employees who 


stops 


because one man 


are union members can retain their jobs but 
go on strike to force the employer to compel 


(Continued on page 507) 





ployee. 


“ Cited at footnote 23. 

“ Cited at footnotes 25-26. 

“ Cited at footnote 23, at pp. 174-175. 

" Cited at footnote 26. 

“ Even in the case of contracts to work at a 
particular job for a specified time, it would be 
a very rare situation in which money damages 
were not found to be an adequate remedy for 
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a breach so that specific perf»7mance would be 
ordered. 

” Dorchy v. Kansas, 272 U. S. 306, 311 (1926) 

ee strike may be illegal because of its 
purpose, however orderly the manner in which 
it is conducted. Neither the common law, 
nor the Fourteenth Amendment, confers the 
absolute right to strike.”’ 
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An Analysis 
of State FEPC Legislation 


By CHESTER A. MORGAN 





“Equitable employment treatment for all'’ calls for a resolution of the 
conflict existing between those who feel such treatment will result from 
education and those who feel the problem can be solved by use of 


legislative force. 


none has succumbed to constitutional attack. 


In 12 years, 15 states have passed FEPC-rooted laws; 


This article surveys such 


laws now in effect and the theory prompting their passage by the states. 





B Y EXECUTIVE ORDER in May, 1943, 
President Roosevelt created the first 
federal Fair Employment Practice Commit 
tee to formulate policies for the effectuation 
of the administration’s intent to encourage 
all persons to cooperate in the war effort, 
regardless of race, color, creed or national 
origin. This committee was given power to 
investigate complaints of racial discrimina- 
tion in employment and to take steps to re 
move such discrimination. The first FEP‘ 
expired in June, 1946, but it was revived by 
President Truman in 1951 and 
President Eisenhower in 1953, 
was renamed the Government Con 


again by 
when the 
agency 
tract Committee. 

Partly as a result of observations of the 
work of the federal committee and partly 
as a result of growing demands by minority 
racial groups for equitable employment treat 
ment after World War II, state legislation 
began to appear in 1945 to establish com 
mittees similar to the federal FEPC. In 
the 12 years which have intervened, 15 states 
and Alaska have enacted form of 
FEPC legislation. Six of these 
located in the East (Connecticut, Massachu 
setts, New Jersey, New York, Pennsylvania 
and Rhode Island); four states are in the 
West (Colorado, New Mexico, Oregon and 
Washington); and five states lie in the Mid 
west (Indiana, Kansas, Michigan, Minne 
sota and Wisconsin), Only the southern 
section of the nation is unrepresented thus 
far in the ranks of FEPC states. 
states are currently considering the enact 
ment of fair employment practice statutes 


so05.ue 


states are 


Several 


State FEPC Legislation 


upon the recommendation of investigatory 
industrial 


effect or 


while a number of 
FE P¢ 
are contemplating thei 

Since 1944 in 
FEPC statutes 
with only 


committees, 


cities have ordinances in 


passage 
odd numbe re d 


every ycar, 


State have been enacted, 
being passed during an 


(1946) Dhe 1949 
list with four laws being voted in 


one law 

even-numbered year 
heads the 
that 
passed in each of the 
Only FEP¢ 


in 1947 and one in 1951 


yea! 


wert 
3 and 


was enacted 


enactments 
1945, 19 
Statute 


year, while three 
years 
1955 one 


The purpose ol this article is to analyze 
FEP( 
view toward indicating 
among them In 


disclose the 


state laws currently in effect, with a 


imilarities and dis 
similarities this proces 


the article will predominant 


methods being utilized by. the 


handling the 


legislative 
problem of racial 


Finally, the 


states for 
discrimination in employment 


reaction of the courts to such legislation will 


be briefly treated 


Title and Purpose of FEPC Laws 


‘J he 
area 


this 


entitled 


first two states to legislate in 
New York and New Jersey 
1945 laws as follows: “Law Against 
Discrimination.” Washington and Kansas 
also used this same title years. The 


their 


in later 


most common title used for such statutes is 
that of “Fair Employment Practice Act,” a 
title used for the first time by 
in 1947, and later by Oregon, Rhode Island, 
Alaska, Indiana, Minnesota, Pennsylvania 


Michigan. Thus, half of the states 


Connecticut 


and over 
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that title and, as 
a matter of fact, the majority of references 
to this type of statute make use of it. Other 
titles found in such laws are “Act Establish 
Against Discrimination,” 
Massachusetts law; “Equal 
Opportunity Act,” used to 
designate the New Mexico enactment; and 
“Antidiscrimination Act,” a title employed 
by the Colorado legislature. 


with such legislation use 


ing a Commission 
found in the 


Employment 


Relative to the declared and 
justification of FEPC statutes, the New 
York law of 1945 is quite typical of the 
rest of the laws, since it has been used as 
‘J he 


purpose ol 


purpose 


a model by state legislatures 
New York 


the enactment to be 


many 
statute declares the 
that of 
under 


creating an 


agency to insure, the state’s police 
that discrimination in employment 


inhabitants of the 


powe rs, 
because of 
origin shall 
further states that 
the opportunity to secure employment with 
out discrimination is a civil right and that 


against State 


race, color, creed or national 


be climinated. The law 


such discrimination “menaces the founda- 


tion of a free democratic state.’ 


The New Jerse. 
with that of New 
pose and justification of the law 


statute is almost identical 
York relative to the pur 
However, 
it adds a provision banning discrimination 
due to as well as one prohibit 
ing discrimination “liability 
for service in the armed forces of the United 
States.’ 


“ancestry,” 


stemming trom 


enactment of 1946 
statement to the effect that the 
work without discrimination is both 
a “right” and a “privilege.” A 1950 amend 
ment to this law prohibits discrimination in 
Colorado’s act of 
1951 also covers age discrimination by mak- 


Phe Massachusetts 
includes a 
right to 


employment due to age 


ing it unlawful to discharge employees be- 
tween the ages of 18 and 60 solely due to 
age considerations. 
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New Mexico’s FEPC law of 1949 declares 
that racial discrimination “foments domestic 
strife and unrest,” 
privileges of citizens,’ 


threatens the “rights and 


’ “undermines the founda 
tions of a free, democratic state,” deprives 
large segments of the population of earn 
ings maintain 
standards and intensifies group conflicts with 
resultant grave injury to the “public 
health and welfare.” Public policy is de 
clared to be that of right 
to obtain and hold employment without dis 


necessarv to decent living 


Satety, 
safeguarding the 
crimination under the 


state. Rhode Island’s 
cisely resembles the 


police powers oft the 
1949 enactment 
New Mexico 
with regard to purpose and justification of 
the law. Pennsylvania’s legislation of 1955 
to that of New Mexico 
in this connection, but it further provides 
that it is the purpose of the law to foster 
the employment of all in accord with their 


very 
statute 


is also very similar 


“fullest capacities regardless of race, color 
creed or national origin.” 


Thus it is apparent that as to both pur 


pose and justification of FEPC legislation, 
there is considerable agreement among pres 
ent state laws. Such enactments have been 
universally justified under states’ police powers 
primary being stated as 


with the purpose 


prevention of employment discrimination 


due to race, color, creed or national origin 


Some execptions to this lie in attempts by 
discrimination 
liability 


armed services of the nation 


some states to prevent 


ave 
and/or discrimination 
for duty 


arising trom 


in the 


Administrative Agencies 


The New 
for a state 
tion,” 
by the governor, subject to senatorial approval 
The office for 
set at with 
term expiring in a given year, in 
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York statute of 1945 provided 
“commission against discrimina 
consisting of five members appointed 


term of commissioners Was 


five years, only one member's 


order to 











rve ntimuity i experienc 
imission. Massachusetts and Rho: 
and bot! utilize the same title for thei , , , 

‘ \ iska anid Indiana I rie aqmiul 
administrative agencies, Dut the com: 


iSS1O! 


tion of their laws with the departme: 
Massac husetts consists o! only three 1 I 


labor. im the case ot Alaska, and 
he lead of the federal govern of labor 


t 
ment in 1943, several states call their ad the other 


Following in liana. Kan 

administration <« 
ministrative agency the “tar employment aw with tl ai iscrimination comm 
are Micl of five members | 
‘gan, Minnesota, New Mexico and Pennsy|! f 


vania The commissions differ 


practice commission.” These states 


Tat 
as to A bers 
owever. In New Mexico, for example, 

commission consists of five members—the 
attorne 


1 


the state plus three additional 


y general and labor commissioner ot 


members ; 
| inall 


discrimi 


appointed for three-year terms by 


id senate Minnesota’s commissio 


ment ot 
up of nine members—one from ea: ' 

altorementioned a 
sional district—appointed for 


, , aiscrimiunatiol 
vear terms by the governor and senate ub 


hers appoimted b 
to the proviso that at least one member My 


> 1 ’ term ot ote 
be an attorney Pennsylvania statute 


‘ missioners 
sets up a commission of nine member 

party; we 
are appointed for five-year terms b 


- afforded b 
e governor, subject to approval by a 


thirds vote of the senate. Michigan’s FI » far as possible 





consists of six members with three-year t may he 


terms ot othice Michigan's law state 


© more than three commissioners 


icle rable difference 


from a given political party { 
of Pennsylvania, no more th: 


ommissioners May come tron 


al party 

New Jersey's law depart Or +s . . 
hcanil <aculichalicas ns hk tiedales diate . Powers of Administrative Agencies 
up within the state’s department o uci The Ne n 194 
to! a “division avainst adiscrimmatio 
Within this division 1s established thre i 


e foll 


ommittec 


of the state, consisting of the comm) 
of education plus seven other 
| 


comm 


iosen by the govern 


terms ot office 





yvroveriiinie 
The original commissv 


mitted t 
dates from 1943, when it was ‘ re 
tion 


“interracial commission” and was 


or ten members appointed by the 


chiefly to investigate and to gather ubpoena 
relative to racial discrimination ittend he: 
years after the passage otf the wwencie 
his commission was renamed “com the commit 
mission on civil rights,” with its tet 


bers appointed by the 


terms of off 


mem report to 
cerning 

Oregon he administration 

FE P¢ law to bureau of 


commissioner of the bureau possessing { 


labor, with the 


of the administrative powers. Washington Minnesota 


enactment has established a “board nia, Rhode 


discrimination in employment,” with 
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lactment 
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in this respect also. Some states, however, 
either have granted quite different powers 
to their administrative agencies or have 
introduced some modifications to the powers 
granted in the New York statute. For ex- 
ample, New Jersey empowers its commission 
to consult with and advise the commissioner 
of education, to survey and study operations 
of the division against discrimination and to 
report from time to time to the governor 
and legislature. In addition, specific powers 
are given to the commissioner of education 
to administer the work of the division; to 
organize the division into two sections, one 
of which is to receive and process com- 
plaints in re employment discrimination and 
the other to process ali other complaints 
relative to racial discrimination; and to hold 
hearings, subpoena witnesses and compel 
their attendance at hearings. 

New Mexico adds to the powers granted 
by the New York law one which instructs 
its commission to set up an educational pro- 
gram for public-school students and others, 
with the objective of removing bases for 
racial discrimination. A number of other 
states include some provision for educational 
activities. Also under the New Mexico en- 
actment and others, the FEPC may act to 
try to prevent discrimination by informally 
getting the accused to abide by the law 
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without actually holding a hearing. Oregon 
and Rhode Island are two of the 
which urge the use of conciliation or per- 
suasion before resort to a hearing. 


States 


The antidiscrimination committee created 
by Kansas law is set up almost entirely on 
an educational basis, with the following 
functions: to study the causes and extent 
of racial discrimination; to formulate plans 
for the elimination of such discrimination 
via educational activities; to furnish assist- 
ance to employers and/or unions in this 
matter; to hold conferences relative to racial 
discrimination; to prepare with the depart- 
ment of public instruction an educational 
program designed to eliminate the bases for 
racial discrimination; to attempt to eliminate 
discrimination through informal conferences 
with parties involved; and to report anmually 
to the governor and legislature. Indiana’s 
law makes similar provision for the func- 
tioning of its “educational” committee. 

Minnesota’s law, while granting powers 
to its FEPC similar to those possessed by 
the New York FEPC, adds that the committee 
is to attempt to eliminate discrimination as 
well by education, conferences, conciliation 
and persuasion. Most other states having 
FEPC laws make provision therein for sup- 
plementary education and/or persuasive ac- 
tivities to be either carried out, or supervised 
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by, their administrative agencies In a 
number of these states cooperation between 
the FEPC and the state’s education depart 


ment is provided 


Thus it is obvious that there is a 
nounced tendency on the part of states to 
clothe their administrative with 
powers to hold hearings and to eliminate or 


prevent racial discrimination in employment 


pro 


agencies 


by the issuance of cease-and-desist orders 


In most however, the educational 
approach is made a supplementary device, 
while in two states- Kansas 

sole reliance so far is placed upon the edu 


cational approach to the problem 


states, 


Indiana and 


Unlawful Discriminatory Practices 


The New York law is quite typical in so 
far as unlawful practices are concerned 
Other states offer exceptions to, or modifi- 
cations of, these provisions, in their laws. 


First, the New York 
it to be unlawful for any employer to refuse 
to hire or employ, or for him to bar or dis 
individuals or to discriminate 
terms ot 


enactment declares 


against 


charge 
them as to 
employment, because of race, creed, color 


compensation or in 
or national origin. Second, the law provides 
that a labor union may not exclude or expel 
persons from membership or discriminate 
against 
employer or any employed individual on the 


any of its members or against any 
basis of race, creed, color or national origin 
Third, it is 
any employer or 
print or circulate any statement or advertise 


made an unlawful 
employment 


practice tor 


agency to 


ment or publication or to use any form of 
application or to make inquiry in 
prospective 


connes 


tion with a employee which 
expresses directly or indirectly any limita 
tion or discrimination as to race, creed, color 
or national origin. Fourth, it is declared 
to be unlawful for any employer, union or 
employment agency to discharge, expel or 
otherwise discriminate against a person who 
has opposed any practices forbidden by the 
filed a 


Finally 9 


law in question or who has com 
plaint or testified under the law 
it is made an unlawful, discriminatory pra 
tice for anyone to aid, abet, incite or compel 
any of the acts 


the performance of pro 


hibited by the law 


The New Jersey statute adds that it shall 
be unlawful for prop 
prietor, manager, superintendent, agent or 
employee of any place of public accommoda 
tion directly or indirectly to refuse, witl 
hold from or deny to any person any of thi 
advantages, facilities, 


any “owner, lessee, 


accommodations, 


State FEPC Legislation 


discriminate against 


thereof” or to 


privileges thereof or to 
a person in the fturnishing 
advertise or publicize discriminatory 
The term “place of public accommoda 
about 


swim 


prac 
tices 
broadly defined as just 


tion” is very 


any place of public gathering, from 
ming pools to cafes, taverns and retail stores 
Excluded, however, are private schools and 


clubs or parochial schools 


Massachusetts has included in its legis 
lation that it shall be 
person in the insurance or bonding business 
to make any record of any pet 
son seeking a bond or bond 
tioned upon the faithful performance of hrs 


unlawful “for any 
inquiry or 
Surety condi 
duties” which seeks information relative to 
the race, color, creed or national origin of the 
to be bonded It is 
however, that it 
any person, employer, employment 


person further noted, 


shall not be unlawful for 
agency 


an appli 


or labor organization to inquire of 
cant for employment or membership as to 


she is a veteran or a citizen 


Mexico legislation 
effect that 


or any of its subdivisions 


whether he or 
The New 
provision to the 
to which the state 
iS a party shall 
ing the contractor 
to discrim‘nate 


contams a 


every contract 


contain a provision requi 


and subcontractors not 


against persons because of 


color or national origin. It is 
that 


contractual provision shall constitute a ma 


race, creed, 


further provided a breach of such a 


terial breach of contract 


The FEPC law of Rhode 


making it 


Island includes 


a provision unlawful for an em 


ployer, union or employment agency to an 


nounce or follow a policy ot denying or 


limiting employment or membership through 


a quota system—or other system—which i 


} 


based upon race, color, creed or national 


origin 


The Indiana and Kansas statutes are edu 
cational in They do not 
list of unlawful practices such as is 


other 


nature contain a 
specihc 


found in the state laws 


Minnesota's enactment makes it unlawful 
for any person, employer, union or employ 
willfully resist, 
with the 
legal duties or fune 


ment agency to prevent, im 


pede or interfere commission in 


the carrying out of it 


tions. It is also declared to be unlawful to 


require an applicant for employment or 


membership to furnish information relative 


to his race, color, creed or national origin 


trom the purely educational 


Kan 


among the 


Thus, aside 


approach of the laws of Indiana and 


sas, there is much similarity 
FEPC relative to the 


of unlawful, discriminatory practices 


definition 


Fur 


State laws 
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FEPC laws is almost 
universally confined to employers, unions and 
employment agencies. The only notable ex- 
the application in the New 

to places of public accom 


ther, the coverage of 


ceptions are 
Jersey statute 
modation and the application in the Massa- 
chusetts law to the insurance and bonding 
It should be added, however, that 
Indiana, Kansas, Mas-.ochusetts, 
Minnesota, New Jersey, New 
Mexico, Pennsylvania and Washington 
make their laws applicable to state agencies 
as well as to the other groups named 


business 
nine states 


Michigan, 


Judicial Review and Enforcement 


In the 
lorcement, 


review and en 


FE P¢ 


this enactment, 


areas of judicial 

the New York 
again quite typical. Under 
a person, firm or organization aggrieve d by 
an order of the committee may appeal the 
Such appeals are to be 
brought to court of the 
within the the alleged 
criminatory activity has occurred or within 


law 1s 


case to the courts. 
the supreme 
county where 


state 


dis- 


held 
In sucl 


the which the guilty 


of discriminatory practices resides, 


county m party 


proceedings the findings of the committec 
shall 


by sufficient 


conclusive if supported 
cvidence the 


Jurisdiction of the su 


as to tacts be 


on record con 
sidered as a whole 
preme court is exclusive and its judgment 
and order are final, subject to review by the 
appellate division of the supreme court and 
the court of appeals. Also, under New York 
law, the administrative agency may obtain 
the enforcement of 
and-desist orders issued by the committee 


court orders for ceast 


Penal provisions are included in the law to 
the extent that anyone or any firm or organ 
the 


work 


impeding 
their 
misdemeanor 


ization willfully 
its 
judged 


resisting or 
committee o7 members in 
hall be 


and 


guilty of a 


may, aS a result, be imprisoned in a 


county jail for not 


fined an amount not 


penitentiary or a more 


than one overt 


$500, or both 


Phe 


states consists in the 


year or 


principal deviation by laws of othe: 


difference in the names 





FEPC ENACTMENTS BY 


Number 
of Laws 


5+ 





YEARS 





48 ‘49 


"50 


52 '53 '54~«'55~C SG 





July, 1957 @ Labor Law Journal 

















‘ the courts to which appe als can be 


this is 


State 
relatively 
time limit on the 


Massac huse tts, tor 


brought, but 
Some 


unimportant 
state laws place a 
starting of appeals. In 
appeal proceedings must bh« 
commenced within 30 days from the 
of the 

Oregon 


example, the 
receipt 
and-desist order 
20 days, 


laws contain 


committee’s cease 
the time limit is set at 
Alaska. Some state 
no provisions tor 
imprisonment, In 


as it 18 in 
penalties in the Vay ol 
how 


nine of such case Ss, 


ever, a person, firm or organization failing 


to obey a court order would eventually be 
involved in 
would 


proceedn vs 


contempt-ot-court 


which carry some form of penalty 


under other state legislation 


Under the laws of Indiana and Kansa 


the administrative agencies can only recon 


general assemblies legislation 
would tend to 


There is no provision 


mend t the 
which it 1s felt eliminate 
racial discrimination. 
for court enforcement or for appeals to the 
since the administrative bodies under 
and-desist 


courts, 


these laws may not issue cease 


orders 


Miscellaneous Provisions 


Some employers, employ 


post 


States require 


ment agencies and unions to salient 
provisions of the FEPC law in places con 
spicuous to employees or Included 
among them are New York, Massachusetts, 
Rhode Island. 


nature ot a hne 


members 
Michigan and In cost case 
a penalty in the may. be 
assessed against the party failing to comply 


with this requirement. 

lists 
as an aid 

interpretations of the unlawful 

sections of the laws. A list drawn 

New York FEPC in 1950 is 


typical of lists. Examples from 


Some commissions have drawn up 


of lawful and unlawful inquiries, 
in their 
practices 
up by the 
quite such 


this list follow: 
questions of an applicant 


lawful to inquire 


In regard to 
relative to his name, it ts 
whether the applicant has ever worked for 
under a different (maiden) 
unlawful to 


applicant 


the company 
name, but it is inqure as to 


the original name of an whose 


name has been “changed by a court order 
or otherwise - 


Relative to age inquiries, it is law 

require an applicant to state his age and to 
thereof in the form of a cer 
work permit issued by 


It is unlawful, however, 


submit proot 
tiicate olf age or a 
school authorities 

to require an applicant to produce proof of 
birth certificate or 


age in the form of a 


baptismal record 


State FEPC Legislation 


far as inquiries about religiot 


are concerned, it is lawtul to 
an applicant regularly attends 
orship but 

an applicant’ 

affiliations. It is also 

the applicant about 
served or to tell 


(or Protestant or |e 


As » the 
ble to asl 


vevel if j 


appheant 


about the ce 


about hi con 


ubmit 

even te 

submit 

that an individu: 
photograpl 
before 


duce a 
overt but 
accomplished 
Relative to citizer 
be asked 
United Stat but it 


of what country he 


vhether 


is a naturalized or a nativ 


f this country Similarly, it 


languag ‘ 


fluently 


inquit 


ask about 


may speak writ 
unlawful to 


native tongut¢ 


\ final 


inquiries 


exampic 


commission 

cases of emergency 
the name and 
notified in cas¢ 
but it is unlawft 
address of the ne: 


for such 


Massachusetts, 


enactment, ha 


purposs 


against person 
tions shall be 
45 and 65 


discrimination 


anil ; 
uUniaV 


1 
i 
Ve 


Pennsy 
he tweet 


62, inclusive 


\ number o 


sion to the effec 


contain 
term 
crimination” 

separation” as well i having 
their i} 
Mict 


Pe nnsy ly Allla 


tatute 
Minne ‘ 
Rhode Islat 


| | | 
oO f law mr 
cau al ‘ Ai tel } 


provision in 
nect'cut, Kansas 
Me X1ICO, 


Indjana’ 


Tr an advi ory nine member 
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advise and assist the division of labor and 
the labor commissioner in carrying out the 
provisions of the law. Eight of this board 
are named by the governor while the ninth 
is, ex officio, the state’s lieutenant governor. 
Wisconsin also make provision in its law 
for an advisory committee consisting of 
seven members. Two must come from the 
ranks of labor, two from the ranks of man- 
agement and three from the general public. 
Other states provide for advisory groups 
indirectly by empowering the FEPC to 
create advisory bodies as and if needed. 


Interstate cooperation in re FEPC laws 
made its appearance in June, 1950, when 
the FEPC administrative agencies of Con- 
necticut, Massachusetts, New Jersey, New 
York and Rhode Island agreed to cooperate 
in the handling of complaints cutting across 
state boundary lines. Under the agreement, 
agencies of states involved may act jointly 
in investigating and settling interstate com- 
plaints which are such as to permit effec- 
tive joint action. 


Court Action 

In the 12 years which have elapsed since 
the passage of the first state FEPC law, a 
minimum amount of court action has taken 
place. Some pertinent cases in this area 
will be briefly noted. 


In a New York court 1953, the 
commission brought the first action seeking 
court enforcement of a cease-and-desist 
order.” A lower court upheld the board 
order and was later sustained in this ruling 
bv the appellate division of the supreme 
court. In this instance an employment 
agency was found to have discriminated by 
(1) including in its application form an 
inquiry concerning any previous change of 
name and (2) making oral inquiries relating 
to the country in which the applicant 
attended school, the religion of her former 
employer and his wife and the national 
origin of the applicant’s name. The court 
noted that each such inquiry may be harm- 
less when asked under some circumstances 
“but in their aggregate they have a curiously 
jarring effect.” The court required the 
employment agency to furnish the FEPC 
for one year with a report of all persons 
applying to it for employment, as well as 
the disposition made of each case. It was 
further stipulated that all job orders re- 
ceived by the agency were to be reported 


case ¢ of 


to the commission, along with all referrals 
made as a result thereof. 


Two judges of the appellate court dis- 
sented from the majority opinion to the 
extent that they felt the “reporting” re- 
quirement was going too far on the part 
of the court, since this ruling in effect put 
the employment agency on probation. 


Just one year after the New York FEPC 
law was enacted, a case in a New York 
court resulted in a decision which estab- 
lished the principle that the state could 
prevent unions from discriminating on the 
basis of race or color.? Later, this case 
came before the United States Supreme 
Court, with Justice Reed writing the opin- 
ion of the majority. Included were the 
following statements: 


lo deny a fellow employee membership 
because of race, color or creed may operate 
to prevent the employee from having any 
part in the determination of labor policies 
to be promoted and adopted in the industry 
and deprive him of all means of protection 
from unfair treatment arising out of the 
fact that the terms imposed by a dominant 
union apply to all employees, whether mem- 
bers or not. 


*  . . We see no constitutional basis for 
the contention that a state cannot protect 
workers from exclusion solely on the basis 
of race, color or creed by an organization 

which holds itself out to represent the 
general business needs of the employees.” 

In a 1952 case in Connecticut,’ involving 
the electrical workers, the Connecticut com- 
mission was held as not acting in an arbi- 
trary or unreasonable manner in finding 
that a union had violated the FEPC law 
of the state by discriminatorily excluding 
two Negroes from full membership rights 
their race. A cease-and-desist 
order was issued by the commission. In 


because of 


this case there was no proof of overt acts 
directed exclusively against Negroes, but 
the union had a policy which permitted it 
to accept apprentices only when sponsored 
The Negroes in question 
result, the 


by an employer. 
had no such sponsor. As a 
Negroes could not obtain employment with 
a union firm and a union offcial was found 
to have made efforts to discourage them 
from filing membership applications. While 
the Negroes were thus being excluded from 


union membership, the union was dis- 





1 Holland v. Edwards, 23 LABOR Cases { 67,716 
(N. Y. 8, Ct., App. Div., 1953). 

2 Railway Mail Association v. Corsi, 9 LABOR 
CaSEs { 51,215, 326 U. S. 88 (1946). 


476 


* Electrical Workers, Local 35 v. Commission 
on Civil Rights, 22 LABOR CASEs { 67,085 (Conn. 
Super. Ct., 1952). 
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taken in white relatives 
or friends of union members. Also, an 
official of the union was found to have 
made a statement to the effect that Negroes 
made bad union members and that no 
Negroes had ever been admitted to the 
union. Both the Negroes had been honor- 
ably discharged from the armed services 
after World War II, both had performed 
electrical work in the army and after the 
war both had attended a trade school which 
gave instruction in electrical work. 


covered to have 


In 1953, the case came before the Supreme 
Court of Connecticut. This body sustained 
the ruling of the lower court, basing its 
action on “substantial and competent” evi- 
dence utilized by the lower court in arriving 
at its decision. 

A Wisconsin circuit court held, in 1954, 
that a Negro member of a plasterers’ union 
was entitled to a temporary injunction re 
straining officers of an affiliated local union 
in Wisconsin from limiting his employment 
within the jurisdiction of the local to only 
one employer during a six-month proba- 
tionary period while the local union was 
allegedly examining his qualifications for 
membership.” The court noted that, al- 
though the union was within its rights in 
testing the Negro applicant’s qualifications 
for membership, any such test must be fair 
to the applicant. Limitation of the appli- 
cant’s employment to one contractor during 
the test period of six months—as proposed 
by the union and tacitly approved by the 
Wisconsin Industrial Commission—would 
have destroyed, according to the court, any 
fair test of the applicant’s qualifications as 
a plasterer, since a fair and impartial test 
could be made only if an applicant has an 
opportunity for employment with any or 
all contractors. 


Another Wisconsin case, in 1956," found 
a circuit court ruling that the Wisconsin 
FEPC’s findings of a union’s refusal of 
membership to two persons due to their 
race and the subsequent action of the FEPC 
were not subject to judicial review under 
the FEPC law. The reason cited by the 
court was that in this case only “recom 
mendations” were made by the commission 
and that there is no statutory provision for 
the enforcement of the commission’s “find 
recommendations.” Since the 
‘ordered” the union to 


ings and 


commission had not 
do, or to refrain from doing, any particular 
* Electrical Workers, Local 35 v. Commission 
on Civil Rights, 2A LABOR CASES { 68,079 (Conn., 
1953). 
* Blue et al. vw. 
f 68,378 (Wis. Cir. Ct., 
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CASES 
1954) 


Schaefer, 25 LABOR 
Milwaukee Co., 


act or acts, the union was held not to be 
an aggrieved party within the meaning ot 
this term under the law. The 


dismissed, therefore, for lack of jurisdiction 


case Was 


Thus, the few cases which have come 


before the state courts would tend to irdi 
cate acceptance of FEPC legislation by 
state judicial bodies, as well as more or less 


solid support, on the part of the judiciary, 


State lair employment 
practice commissions. No state FEPC law 
has been declared unconstitutional nor has 
ruled out by 


of orders issued by 


any part of such a law been 


the judiciary as yet 


Summary and Conclusions 


Most state FEPC laws have been justified 
under the police powers of the states with 
the principal stated purpose of such laws 
being that of affording all persons equitable 
treatment in employment, 
creed or 


regardless of 


race, color, national origin 


While the administrative agency operates 
under different titles in the various states, 
its composition and the manner of its ap 
pointment are quite similar. Generally, a 
five-man commission, appointed by the gov 
ernor with senatorial approval, is the rule, 
with a five-year term of office being 
common. With the exception of the 
cational” states of Indiana and Kansas, the 


most 


“edu 


powers accorded to administrative agencies 
are very much alike and resemble very 
closely powers accorded to the National 
Labor Relations and the 12 
labor relations boards currently in existence 
—that is, 
subpoenaed, and cease-and-desist orders en 


Soard state 


hearings are held, witnesses are 


forceable in the courts may be issued 


The coverage of FEP¢ 
universally extended to 
organizations and employment agencies. Ex 
appli 
public 


laws is almost 


employers, labor 


ceptions exist in some states in the 
cability of the 


accommodations and to 


laws to places of 


msurance and bonding 


companies. Unlawful practices designated 


by the laws are quite similar in the various 


laws, with the exception of the laws 


of Indiana and Kansas 


State 


One of the basic conflicts within the area 
of equitable employment treatment of the 
conflict 
tween that 


can result only from long periods of educa 


races, of course, is the existing be 


those who feel such treatment 


tion and evolutionary developments in atti 


Masons Protec 
Wisconsin 1 
LABOR 
1956) 


* Bricklayers, Masons, Marble 
tive International Union No. 8&8 of 
Industrial Commission of Wisconsin, 31 
Cases © 70,230 (Wis. Cir. Ct., Dane Co 
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tudes against prejudice and those who feel 
that legislative force must be brought to 
bear if the problem is to be solved or—at 
least—its solution is to be hastened. This 
fundamental conflict is reflected in the sev- 
eral state FEPC enactments, since they 
may be divided into three groups: (1) 
those laws which stress educational proc- 
esses alone (Indiana and Kansas), (2) those 
which stress legislative compulsion alone 
(Alaska) and (3) those which combine 
legislative force with educational programs 
or activities (Colorado, Connecticut, Massa 
chusetts, Michigan, Minnesota, New Jersey, 
New Mexico, New York, Oregon, Penn- 
sylvania, Rhode Island, Washington and 
Wisconsin). From this classification of the 
laws it may be seen that currently the 
purely educational approach is favored by 
a very small minority of states; the same 
is true relative to the emphasis on legisla- 
tive compulsion alone. It is far more com- 
mon for state laws to stress both legislative 
compulsion and some form of educational 
program. At least one additional state is 
this year considering the adoption of legis 
lation of this ty pe 

What the future evaluation of state FEPC 
laws will be is impossible to ascertain at 
present, Too little experience has thus far 
been acquired wnder such legislation to per 


The number of people receiving pay- 
| ments under the Old-Age and Survivors 
Insurance system has reached 10 million: 
7,420,000 are retired workers and de 
2,580,000 are survivors of in- 
sured workers 


pendents; 


The average benefit now being paid 
| to retired workers with no dependents 
| receiving payments is $61. For a man 
| age 65 and over and his wife, the couple's 
average is $106. Family payments to a 
| widow with two children average $140. 
| For workers whose benefits are based 
| on earnings after 1950 and who are eligible 
| to drop out years of low earnings in 

figuring their OASI payments, the aver- 


age payment for a retired worker with 
| no dependents receiving benefits is about 
$76; for an aged couple, about $127: and 
| for a widow with two children, $181. 
Payments for May to the 10 million 
| beneficiaries will be at the rate of about 
$540 million a month. Of this total, $425 
million goes to retired workers and their 
families; $50 million goes to aged per- 
| sons w ho receive survivors benefits; and 
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mit conclusive evaluations. Reports from 
states now having such laws are found to 
vary all the way from those hinting that 
the laws are often evaded or not very 
vigorously enforced to those contending 
that much progress has been made even in 
the short time which has elapsed since 1945 
The fact that each legislative year finds 
bills being considered jn state legislative 
assemblies would seem to indicate that favor 
able experience under FEPC laws outweighs 
unfavorable experience. Also tending to 
substantiate this conclusion are the facts 
that such laws continue to be passed by 
state legislatures and no law of this type 
thus far has been either repealed by legis- 
lative action or ruled out by court action. 


On the other hand, current strife in the 
South over the issue of desegregation, the 
complete absence of southern states from 
the FEPC list, and the alleged evasion of 
FEPC statutes in effect would introduce 
the sobering conclusion that progress in 
the area of equitable employment treatment 
will continue to be slow. It may well be 
thar only continued high levels of employ 
ment, if attained, will provide the stimulus 
needed to assure eventual elimination of 
discriminatory employment practices 


[The End] 


TEN MILLION PERSONS RECEIVING OAS! BENEFITS 


$65 millior goes ta widows and children 
During the calencar year 1957 benefits 
under OASI are estimated at about $7 
billioa, and disability benefits will amount 
to $75 million. 


Today the social security system pro- 
vides insurance protection for most Amer 
ican families. Ninety per cent of all paid 
work in the country is covered by the 
program, and 73 million persons are now 
insured. Of these, 34 million are perma- 
nently insured and may qualify for old- 
age or survivors benefits for themselves 
and their dependents and survivors, even 
if they do not continue in jobs covered 
by the law. 


Nine out of ten mothers and children 
in this country are protected under this 
program in case the family breadwinner 
dies. Over 60 per cent of all children 
under 18 in the country whose fathers 
have died are receiving social security 
benefits. Approximately 62 per cent of 
the 15 million persons over 65 in the 
country are eligible to receive monthly 
payments. 
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Racial Discrimination in Unions 





By GEORGE D. HALLER 





Recently the Wisconsin Supreme Court held that racial discrimination by 
unions in rejecting membership applications was beyond judicial relief. 
This is particularly interesting in light of the fact that the state has 
a fair ernployment code. This writer expresses the opinion that such arbi- 
trary discrimination constitutes a legal wrong for which a remedy should 
have been provided in consideration of recognized economic realities. 





\ AY THE MEMBERS of a union 
; exclude applicants against whom they 
have no grievance except that they belong 
to a different race or creed’ This question 
was the subject of a decision in a recent 
opinion of the Wisconsin Supreme Court 
in Ross v. Ebert, 32 LaBor Cases § 70,627, 82 
N. W. (2d) 315, handed down on April 9, 
1957. The majority, one judge dissenting, 
answered the question in the affirmative 


The court considered three arguments 
which were offered in support of the claim 
that an ex-‘uded applicant had suffered 

legal wron, and was entitled to a remedy 
enforced by the equity court. The first was 
one of pure’. lecal application, namely, a 
provision in she Wisconsin Constitution de 
claring that every person is entitled ts a 
certain remedy for wrongs received Vhe 
answer was that the “wrongs” intended 
were those resulting from “an invasion of a 
party's legal right” and that no one has a 
right to membership in a union. This con 
clusion was reached by arguing that unions 
are voluntary associations to which mem 
bers are admitted by mutual consent; that 


they may freely prescribe qualifications for 


membership, because membership is a priv 
lege, and not a right; and that a rejected 


applicant is entirely without legal remedy, 
no matter how arbitrary and unjust the 


exclusion 


Unfair Employment Practices 


The second argument is that the Wiscon 
sin Fair Employment Code has worked a 
change in the legal situation. The court 
admits that this statute denounces “the 
practice of denying employment to, 


Racial Discrimination 


and discriminating against, proper quali 
fied persons by reason ot their race creed 
color, national origin, or ancestry,” but on 


further examination of the entire code, cor 


clude that “racial discriminatior 

not declared to be illewal.” It a ert that 
the Wisconsin statute announce a publi 
policy “to encourage and ler employment 
without discrimination” but doc not us 
such terms as “require” or “é mpel.” (Italu 
supplied ) Thus 1 draws a contrast he 
tween the supposedly permissive terms of 
this code and the mandatory term ol al 


other Wisconsin law against racial diserim 


imation by barbers inn pers and publi 
carriers 
'm further analysis of the code. the court 


concludes that it do 


and even if it did, that vhatever remedy 


or penalty for violation it provide ould be 
exclusive; and that the only remedy here i 
a “recommendation” by the commission to 
the interested parti Che remedy, in short 


is “investigation, publicity and a commi 

sion recommendation,” as to which even the 
court grants that “it is cold comfort.” That 
this “cold comfort” was all that the legisla 
ture intended to 
by the legislative histor 


Reasoning in a Vacuum 


The third argument that “this diser 
mination by the union is a violation 
ot eC I of the Fourteenth Amendment t 
the constitution of the United States.” iz 


this the court replies that the Fourteenth 


Amendment bans only state action, citing 
vhelley v. Kraemer, 334 | S. 1, and that no 


state action 18 involved where a union di 
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criminates against applicants by reason of 
The court suggests an alternative to 
discriminated against. Namely: 
“They are as free as other citizens are to 
form labor unions with all the rights and 
privileges of other labor unions, and .. . 
free to join any existing unions which 
will have them.” This is reasoning in a 
vacuum, which is utterly regardless of eco- 
It might also be character- 


race, 


persons 


nomic realities. 
: dey ‘ ; 
ized as an example of judicial “cold comfort.’ 


The court also draws support from a 
1944 decision of the United States Supreme 
Court, Steele v. Louisville & Nashville Rail- 
road Company, 9 Lasor Cases { 51,188, 323 
U. S. 192. In that case one of the facts was 
that the federal Railway Labor Act had 
constituted a particular labor organization 
as the exclusive bargaining agent for all 
employees of the class, whether they were 
union members or not. Many firemen em- 
ployees were Negroes, but they were in- 
eligible for union membership by reason of 
a constitutional provision of the organiza- 
tion. The United States Supreme Court 
said that the union was required, in its col- 
lective bargaining procedure, to represent 
nonunion employees without discrimination. 
Then, in what may perhaps be regarded as 
an incidental remark, in the nature of dic- 
tum, it went on to say that “the statute” 
(meaning the Railway Labor Act) “does 
not deny to such a bargaining labor organi- 
zation the right to determine eligibility to 
its membership.” 


From that side remark the Wisconsin 
court infers that “the court” (meaning the 
United States Supreme Court) “recognized 
the legal right of a voluntary association to 
discriminate (against Negro appli- 
cants for membership). It is submitied that 
this is a rather farfetched assumption. 
Merely to say that a particular statute does 
not bar racial discrimination, does not af- 
ford a basis for claiming that the court, in 
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referring to such statute, is recognizing that 
there is a legal right to discriminate. 


Unions Are Not Fraternities 


The dissenting opinion, written by Justice 
Fairchild, is vigorous, outspoken and logi 
cal. It contains answers to the arguments 
of the majority. Fairchild draws a distinc 
tion between labor unions and the many 
other groups of individuals who associate 
for social, fraternal and other purposes. He 
that “The disadvantage to an 
otherwise qualified applicant who is ex- 
cluded from membership in a union is 
clearly substantial. In the eyes of many 
people a stigma attaches .. . be- 
cause he is non-union.” He is unable to 
gain for himself, singlehanded, what unions 
attain by collective efforts. 


points out 


The most forceful argument in this con- 
nection is that to be barred from a union 
may mean denial of “economic opportunity 
to work out one’s destiny as best he can.” 
It is pointed out that Americanism means 
“equality and freedom realities’—not just 
political equality but “full availability to 
everyone of education and full opportunity 
for employment to the extent of his capac- 
Anything less demotes the individual 
to “second class citizenship,” and “impairs 
the very substance of citizenship itself. 
The justice declares that “the degree of the 
impairment is so great and the character 
of the rights impaired so fundamental that 
the wrong must be recognized and remedied 
by the judicial branch even in the absence 
of action by the legislature.” 


ity.” 


The dissenting opinion further takes is- 
sue with the majority thesis that the Wis- 
consin Fair Employment Code does nothing 
to create rights which the union must rec- 
ognize. It points out that a state agency 
is created with a duty to protect the em- 
work rights, that it is not 
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proper for a voluntary organization enjoy- 
ing the protection of this law, to exclude 
other workers from the same 
by arbitrary discriminations. 


enjoyment 


Fourteenth Amendment Does Apply 


Finally, the dissenting justice argues that 
the Fourteenth Amendment does apply to 
the situation. While admitting that the 
amendment prohibits state action only, with 
respect to a denial of equal protection of 
the laws, it is asserted that for a state court 
to enforce a union’s constitutional provision 
which restricts membership on racial grounds, 
would be 
in the 


to violate a principle laid down 
Shelley case, above. Although the 
justice does not make the further point, it 
would seem within the ambit of the Shelley 
doctrine that court enforcement of a merely 
tacit union policy of discrimination is vio 
lative of the amendment 


It may be remarked that other 
may have fair employment practices laws 
which do not the defects of the 


Wisconsin act as pointed out by the major 


States 
possess 


ity opinion, Thus, for example, in Michigan, 
the statute (Public Acts 1955, No. 251, 
Michigan Statutes Annotated 17.458) ex 
pressly declares that “The opportunity to 
obtain employment without discrimination 
because of [etc.,] is 
recognized and declared to be a civil right 
It is further expressly stated to be an unfair 
employment practice “For 
ganization to discriminate 
dividual limit 
because of such individual’s race 
fetc.,].” The agency 
the and prevent 
empowered (and to 


race, hereby 


any labor or 
against any in 
or to its membership 
created to 
unfair practices, is 
make the 
“directed”) to 


protect 
righ 
emphasis 
even stronger, “yssue an 
(not merely a recommendation) “to 
that shall 
the agency 1s 
further affirma 
effectuate the 
purposes of this act.” This would presum 
ably 


order” 


cease and desist” (and so there 


be no tnisunderstanding) 
“to take 


action as 


given power such 


tive or other will 


authorize resort to a court of equity 


for use of its injunctive power. 


Public Authority Should Intervene 


In an article by the writer, published in 
the September, 1955 issue of this JOURNAL, 
there was a statement of the general prin 
Samuel 

Fruit 


ll ack 


ciples which should be applied hers 

Zemurray, president of the United 
Company, remarks 
while he 


federal 


was quoted in 

was an employer-member of the 
FEPC, in 1943, as 
the height of arrogance for 
‘You have no 
that, he 


follows: “ ! 
one man 
to another 


When he 


have no right to live 


right 


Says Says in efi 


follows 


nature ha 


Edmund Burke was quoted as 
*The Author of 
it strongly in that 


sane 


our writtel 


nature, and has promul 


law in His ! 


gated the 
that 


and 


written 


bread by hi 


wort 
labor 


and m 


man shall earn his 
I am persuaded that no man, 
their own idea 


combination of men, for 


their particular without great 
impiety, undertake to say 
that they 
to prevent the 


bre ad a 


Man 


Creator 


proht can, 
that he 


sort ot rhit 


shall not 
have no either 


labor or to 


do so 


vithhold the 


which hi 
these 1s 
hone t work 
shut him 
right \ 
said in 1891, in his en 
of Workers: “ 


been done to of 


has certain right with 


has endowed him; among 


his inviolate right to live by 


no other man may in conscience 
off from exercising any of thes« 
Pope Leo XIII 
cyclical On the ( 
injury has 


the interests of 


ondition 
if any threaten 
individual which 
other 


oO} prevented, it 18 necessary tor the 


groups, 


nmjury cannot im any way be repaired 


public 


authority to imtervene 


Wisconsin 
recognized e¢ 
did; 
humanitarian principle 
might have had the 
follow the given in 
namely, 


It would seem that the 
might well have 


court 
momic reali 


ties more than it might have given 


more weight to the 
mentioned; and well 
courage to 
the 


and provide the remedy, 


suggestion 


dissent, recognize the 


wrongs 
“even in the ab 
legislature,” in ac 


sence of action by the 


cordance with the duty which the Pope said 


rests upon “the public authority to intervene 


[The End} 


THE TAFT-HARTLEY ACT 


when the thumb of government 
is placed upon the scales in favor of any 
segment of society it is only a matter of 
time when it becomes necessary to counter 
the lest the preferred 
group begin to take on the mantle of 
government itself 


balance weights 


Racial Discrimination 


“This wa the 


Congress 


against whicl 
the Labor 
Act of 1947, more 
known as the TJaft-Hartle 
NILRB member Stephen S 
before the Thirty 

Management ( 


setting 
acted in pas 


Vanagement Relations 


ing 
lng 


commonly 
Act.” 
in an addre $s 
Pacific ¢ 


Bean 
seventh 


oast onterence 








The foundry industry is composed of some 5,000 small plants. 
are without full-time counsel or labor relations staffs. 


Labor Relations in the 


Foundry 


These 
On the other 


hand, the unions active in this industry are big and expertly advised. 
To relieve the imbalance, the author, who is director of research for 
the National Foundry Association, believes that a greater interchange 
of information by management is needed. The views expressed in this 
article are the author's and not necessarily those of the association. 





INDUSTRY has long 
termed 


| i HE FOUNDRY 
representative of what is 
There are not only ove! 
United States but 
terms of number of 
employees, is well under 100 per company 
Also of fact that approxi 
mately 75 per cent of foundries are engaged 
in collective bargaining with unions. These 
characteristics of this industry, producing 
shipments in excess of $6 billion, are of 
peculiar interest to labor law practitioners 
industry -probably 
talent in labor 


been 
“small business.” 
5,000 


their 


foundries in the 
average size, in 


interest is the 


because, as a result, the 
makes more 
relations activity than does any other manu- 
facturing group. 


use ot legal 


Relatively few foundries, by reason of 
their small size, are able to employ full- 
time personnel trained in the art of collec- 
tive bargaining. Typical is the situation 
where a foundry president or a plant mana- 
labor negotiations. 


collective 


responsible for 
predominate in 
bargaining and are the biggest cost factor 
in foundry operations, many have 
their comptrollers do the 
negotiating. 

But what do these men know 
bf collective bargaining? How 
them are students of labor relations? Most 
importantly, how many of them are familiar 
with their rights and duties and are, thus, 
capable of avoiding the pitfalls that are so 
prevalent in dealing with employees and 
their representatives? The obvious answer 
is: very few. Foundrymen, as a rule, are 
aware of their limitations and—because they 
do not have experts on their staffs who do 
know, if the foundries are of average size— 
they must refer to the individuals who by 
training and experience are the ones best 
able to assist them—their attorneys. 


wer 18 


Because wages 


shops 


treasurers of 


of the art 
many ol 
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Throughout the country, groups of found 
together for the pur 
This results in a 


rymen have banded 
pose of joint bargaining. 
pooling of information and talent for bar- 
gaining purposes. But here, aiso, lawyers 
find a place. A midwestern foundry group, 
while represented at the bargaining table 
by one of its own members, has legal coun 
sel readily available for consultation when 
the need arises. An eastern group employs 
actually represent it in 


legal counsel to 


bargaining sessions 

Consequently, lawyers are in the thick of 
foundry labor relations, They counsel, they 
advise and they often represent. In other 
words, lawyers play a very dominant part in 
fashioning labor relations policies and prac 
tices in the foundry industry today. 

The purpose of this article is to refresh, 
for lawyers engaged in foundry labor rela 
knowledge of basic facts 
concerning the industry. For 
have just, or are yet to, become acquainted 
with the industry, this discussion may serve 
as an introduction. Ultimately, the auther 
points out recent trends which he feels will 
have a substantial effect on the future course 
of progress in foundry labor relations. 


tions practice, 


those who 


The foundry industry is one of the oldest 
metal-working industries, and a basic one 
Its castings are universally end 
products or components of 90 per cent of all 


used as 


durable goods manufactured. 

Metal-casting consists of preparing a mold 
in the shape of the product to be duplicated 
and then melting metal and pouring it into 
the mold. The molten metal is allowed to 
cool and harden, taking the shape of the 
mold. This manufacturing process has the 
advantage of being the most direct 
from the raw material to the finished product. 
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Foundries differ greatly in how their pro- 


duction is organized but, basically, there are 


two types. “Production” shops make largé« 


quantities of identical castings and can 


therefore take advantage of mass-production 
techniques As a rule, they are highly 


Many 


manufacture end 


mechanized are departments of plants 


that products, such as 


automobiles or farm machinery These are 


otten reterred to as “captive” shops 


‘lobbing” foundries, on the other hand, 
make castings in a variety of shapes, usually 
Often, they 


production and, 


in limited cannot 
efficiently 


consequently, utilize 


quantities 
mechanize their 
more hand techniques 
hey generally employ a greater proportion 
of skilled workers 


work is one of the 


Foundry largest sources 
of employment for trained workers in manu 
facturing. Furthermore, over half of the 
production 
hold jobs which are not found elsewhere in 
American industry. The principal classifica 


and 


workers employed in foundri 


tions are coremaker 


patternmaker, 
The first of these 
involves a hand operation 
deal of skill. The other 
can involve hand operations done 
floor—depending on the 


the casting—or the 


molder occupations al 


ways requiring 
a great two either 
at a bench 
or on the size ot 
operations are mecha 


nized. If operations are done by hand, the 
skill required is high. A 
maker or molder is 


more a machine operator 


workers 


mechanized core 


less a craftsman and 


Foundry have long been or 


ganized into unions. The first one of recor 

formed in Pittsburgh in 1836, an: 
resulted in the formation of the 
Molders’ and Foundry 


principal labor or 


was 
eventually 
present International 
Workers’ Union, the 
ganization in the foundry industry and the 
first international union in North 


Though originally a craft union, the Molders’ 


America 


Union now encompasses not only coremaket 


and molders, but all types of workers in the 


Foundry Industry 





By 


EUGENE *. SCHLICKMAN 


foundry (The reason for 

Asa 
semi-industrialization, the wu is athliz 
with both the Industrial Uni nt 
Metal Trades Dey 
AFL-CIO 


policy 1S explained later.) 


and the 
merged 

In recent years 
of America and 


Workers’ Union have made deep inroad 
into the 
representation by the Molde 


dominance ! foun of 


nally, this OTZanizing 
thie main task ot sect 
other 
and the ; ‘ obile 


rights u industri such 
industry 
mentioned above 

shops are departmen 
end product 


ducing 
Company has 


mechanized of 


Phe USW 
specialty in set if production 


toundry workers determined t 


seek representation vorket 
foundry industry 
Molders’ Union 
established within 
department heade« 
dent.) Recent stati 

Relations Board re 

attained by the Steelworker 
UAW In the fiscal years f 19 
the Molders 


entation rignts 8) 


unions (principal 


won repre 

ClO unions (chiefly the Steelworker L nior 
and the UAW) were successful in 12 foundry 
elections 


The followings ‘ margin 


was reduced 18-24 
half of fisez 

these data 
were successtul 


than were CIO union 


As can he expectesr 
' 


bet 





Union and the Auto Workers’ Union is not 
only a study of opposites, but of very an- 
tagonistic ones. At last summer’s conven- 
tion of the Molders’ Union, its president 
spoke bitterly of how it had been about to 
succeed in organizing a large shop when 
the UAW suddenly had appeared and taken 
over. 


Due to 
union organizing 
industry have intensified. 
organizers relying principally on 
of dissatisfaction in a particular shop. They 
are, instead, concentrating on an area at a 
time. For a technique of selling unionism, 
they are relying more on the in-plant com- 
mittees, 


the merger of the AFL-CIO, 
efforts in the foundry 
No longer are the 
reports 


Generally, foundry union organizers go 
to the employees first and sign up a sub- 
stantial number of them. With this proof 
of support, they seek representation rights. 
Because many union organizers—especially 
those in the Molders’ Union—would rather 
forego an election than run the risk of 
losing one, they strive to have the required 
employee support when demanding bargain- 
ing rights or an election. Consent elections, 
consequently, are the most frequent type 
of employee representation election con- 
ducted in foundries. 


Molders’ Union 
from top to bettom—vertically—in a 
foundry, it will go no farther than the 
foundry if the shop is a department within 
a company. In this regard it has an NLRB- 
declared advantage over its principal rivals 
who seek to take over an entire plant re- 
gardless of the variety and diversity of 
departments. A year ago, the Board re- 
iterated its view that foundry employees 
may constitute a separate unit, notwith- 
standing a bargaining history on a broader 
basis and some employee interchange, where 
the foundry is a functionally distinct and 
separate department containing employees 
identified with traditional trades or opera- 
tions distinct from those of other employees 
and where the petitioning union has tradi- 
tionally devoted itself to serving the special 
interest of the employees in question (York 
Corporation, CCEKl Lasor LAw_ Reports 
(Fourth Edition), Volume 5, § 53,926, 116 
NLRB, No. 22). 


To counteract in part the effect of the 
ruling, which is similar to one allowing the 
same right to patternmakers, the UAW at 
its convention in mid-April set up a program 
for giving to skilled workers special status 
They would be allowed to 


Though the organizes 


and treatment. 
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have a representative on the over-all bar- 
gaining committee and be able to accept or 
reject portions of a proposed settlement 
that are peculiar to their situation. This 
change in the UAW policy is revolutionary 
and, according to Union President Walter 
P. Reuther, will enable the union “to meet 
the problems of raids by craft unions under 
the current policies of the National Labor 
Relations Board.” It is, however, primarily 
addressed to the basic problem of attracting 
to the UAW fold the technicians that are 
becoming more important and numerous 
in manufacturing operations, including found- 
ries. The change in union policy is one 
having direct effect on foundry labor rela- 
tions and, therefore, should be of interest 
to foundry counsel. 

The history of collective bargaining in the 
foundry history is very unique. It spans 
a period of over 100 years. Not until 1891, 
however, did it become firmly established 
as an institution of significance to foundry- 
men. In that year the Molders’ Union 
entered into a national agreement with the 
stove foundries, which has been extended 
to the present day. Seven years later, in 
1898, a group of machinery and jobbing 
foundries, encouraged by the success of the 
stove foundries in settling their differences 
with the union, entered into a national agree- 
ment with the union. It provided for con- 
ferences and negotiation, and prohibited a 
cessation of work by either side to a con- 
troversy until the matter in dispute could 
be considered fully. Both foundry manage- 
ment and labor expected much from this 
agreement, but it operated only with in- 
creasing friction during the time it was 
in force. Matters became so complicated 
that each side began to mistrust the other. 
Finally, after seven years, the agreement 
was abrogated, and the foundries adopted an 
open-shop policy which was pursued success- 
fully by means of introducing mechanization 
to free themselves from dependence upon 
skilled labor, and especially from negotia- 
tions with the union. Seeing its membership 
of journeymen coremakers and molders be- 
ing depleted, the union decided to open its 
ranks to all foundry workers regardless 
of their degree of skill. This move proved 
to be the union’s salvation. 


While opening its membership prevented 
the Molders’ Union from eventual extinc- 
tion, another development 
maintain its prominence in foundry labor 
relations. ‘loday, ten principal, and some 
lesser, area-wide foundry associations in the 
United States meet with the union for the 


has served to 
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If one stops short of urging upon 
others that it is their duty or their 
interest to resist the law, it seems 
to me that one should not be held 
to have attempted to cause its vio- 
—Judge Learned Hand 


lation. 





purpose of establishing wages, hours, and 
other working conditions. These groups 
range in size from three to 30 shops and are 
located from coast to coast. Because they 
predominate in their respective areas, they 
are pattern-setters for each area. One group 
that bargains in February—months before 
the bulk of foundry negotiating—generally 
sets the tone for settlements to follow. On 
at least one occasion, it has been an industry- 
wide pattern-setter for both group anid in 
dividual plant bargaining. The unicn’s 
participation with these groups in collective 
bargaining has served to insure its position 
as the foremost foundry union. In light of 
the data above on recent NLRB 
results, the day the Molders’ Union loses 
will mark its decline and 


election 


contacts 
1 
death. 


these 
ultimate 

beneficial to 
will probably 


If group bargaining is so 
the Molders’ Union, many 
why an appreciable number of 
engage in it. Two advantages 
are cited: one by group foundrymen them- 
selves, the other by their critics. 


wonder 
foundries 


Many foundrymen have stated that they 
felt that they were at a disadvantage when 
individually facing skilled union negotiators 
Their solution was to present a_ united 
front represented by the best negotiators 
from the group. The result, in their opinion, 
has been to reasonably control the labor 
rates and fringes in the area, with satisfac 
tion to both sides. (Certainly there 
satisfaction on the union side after bargain- 
group wage settle- 


was 


ing in 1956. The average 
ment was appreciably higher than in areas 
where bargaining is limited to the individual 
plant level.) 

The other view as to why foundries have 
grouped together for bargaining purposes 
is that the plan serves as a fair competition 
device to equalize wages, or the principal 
Most foundrymen know better, how 
ever, and appreciate that such grouping 
would be a demonstration of shortsighted 
ness and a lack of faith in the future growth 
of the foundry industry, which is neither 


cr St. 


static or overdeveloped nor facing the menace 


Foundry Industry 


whole 


As the 


advances, so must 


of cut-throat 
American economy 


competition 
found 
ries, for they are 
manufacturing 
men were to join together for the purpose 
uniform they 
foundrymen or 


an indispensable part of 
processes It any foundry 
ot maintaining would 
lose out to other 
worse—to manufacturers of products com 
mention § the 


prices 
mucl 
peting with castings, not to 
possibility of violation of the antitrust laws 
A more honorable assumption is that thes« 
foundrymen have joined together to pro 
mote just 
bring into line the unfair who 
has been benefiting from cheap labor. The 
enlightened foundryman of today appreciates 
the fact that, to obtain a competitive advan 
tage in the long make 
effective use of the properly paid labor fore« 
with the 


wages and, at the same _ time 


competitor 


run, he must more 


in his employ, in conjunction 
efficient utilization of increased mechanization 


The number of foundries engaged in one 
form ot group bargaining or another is ap 
proximately 250. The number of 
foundries not included in these 
influenced by the 
The 
foundry bargaining, 
still conducted on the individual plant level 


Same 
area associa 


tions is directly results 


of their bargaining vast majority of 


collective however, 1 
The settlements, in the main, are determined 
respective 


1956, the 


by the philosophies of the 


foundry instance, in 


unions. For 
foundry wage settlement 

hour Broken down by 
the average for the Molders’ Union 
10% cents: Steelworkers Union, about te 
cents; UAW, nine cents. On the other hand, 
secured by the UAW fa 
Molders’ 
indries nego 


supple 


average was ten 
cents per union, 
was 


fringe benefits 
outweigh those obtained by the 
Union. In 1956, many large for 
tiating with the UAW settled for 
mental unemployment benefits, while quite 
a few with the Molders’ 
Union made provision for pensions for the 
first 


foundries dealing 


very time 
Collective bargaining activity in the foundr 


‘T houg!| 


irom 


industry during 1956 was unusual 
the number of strikes—77—dropped 
the mark set in 1955—96—their 
duration almost 40 per cent 
from 3,066 man days of idlene per 
to 4,243! Furthermore, 
benefits—the 


average 


was longer 


strike 


wares, hours and 


fringe most trequent strike 


issues—diminished in relative importance 
Other include 


job security, shop conditions and policie 


working conditions, which 


accounted for a higher 


strikes than in 195 


and work loads, 


percentage of foundry 
This 


to the foundry industry because for industry 
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as a whole in 1956 the major hurdles to 
labor peace were the union shop issue and 
fringe benefits. 


Traditionally, foundry unions have pre- 
ferred to negotiate wage inequity adjustments, 
as distinguished from general increases, at 
the bargaining table. This policy represented 
a distrust due in part to mere unfamili- 
arity with tools of scientific management, 
which unfamiliarity bred suspicion. How- 
ever, Jack of good faith by some foundry- 
men served to solidify labor resistance to 
time-study procedures, incentives and job 
evaluation. Too, some of the systems have 
been improperly installed and administered, 
leading to justifiable criticism. Of late, 
inion reaction to these ‘management tech- 
taken positive form. In the 
summer of 1956, the Molders’ Union de- 
cided to appoint certain negotiators as in- 
dustrial engineering specialists. To date 
only one is known to be trained in basic 
principles; he has been extensively used in 
negotiations covering these subjects. How- 
ever, in March, 1957, the union president 
called together all the international union 
negotiators for a two-day seminar on basi 
time-study principles. 


niques has 


Related to the acceptance by the Molders’ 
Union of industrial engineering as a useful 
industrial tool, but of far more 
significance, is the adoption by a growing 
number of foundries of the job-evaluation 
plan orginally designed for use in the basic 
steel industry This plan, called the co- 
operative wage study (CWS), differs from 
the typical foundry pian in its emphasis on 
the factor of worker responsibility. Gener- 
ally, the basic items considered are skill, re- 
sponsibility, hazards, effort and working 
conditions. While the National Metal Trades 
Association's plan gives a weight of 50 per 
cent to skill and only 20 per cent to re 
sponsibility, CWS turns this relationship 
around and places 52 per cent on responsi 
bility and 24 per cent on skill. The explana 
tion for these differences is simple. The 
manufacturing in steel mills is 
dependent upon heavy machinery, and negli- 
gence by a worker could result in costly dam 


relations 


process 


age. In the past, the opposite has been true 
in foundries. Their processes were mainly 
manual ones and were dependent on the 
dexterity of the workers’ hands. The trend 
toward increased mechanization and, in some 
instances, automation has changed this, and 
is making the foundry manufacturing process 
more comparable to that in the steel industry, 
in terms of degree of use of machinery. As 
a result, CWS procedures have been success 
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In unions, the improprieties are apt 
to stem from racketeering; in busi- 
ness management, they stem princi- 
pally from moral laziness.—From the 
June, 1957 issue of Fortune. 





fully applied to iron and steel foundry jebs 
as well as to steel-producing, -processing 
and -fabricating jobs. A “fair day’s work 
for a fair day’s pay” is the principle under- 
lying CWS; in the opinion of steel manage- 
ment, which originated the plan, and the 
USW, which has adopted it, this plan comes 
closest of any so far developed in realizing 
this idea! 

Automation, to one prominent foundry 
man, means the reduction of physical labor; 


a consequent reduction of errors caused by 


faulty human judgment; and, as a result, 
greater uniformity in products. 
that the percentage of wage earners in our 
population is just the same as in the 20's, 


He observes 


although professional and salaried workers 
have more than doubled in number. Further- 
more, unskilled labor has been reduced by half 
In the past, it has been from this group of 
unskilled workers that the foundry obtained 
such as chippers, 
mixers 


many of its employees, 


laborers, and sand and 


Automation and increased mechani 


helpers, 
shovelers. 
zation will, then, alleviate the shortage of both 
skilled and unskilled labor. 


Understandably, the man in the shop has 
a difficult time finding solace in these facts 
when he has been displaced by new ma 
chinery, as is happening. For instance, prior 
to the installation of a sandslinger in on 
particular foundry, 14 floor and 
five helpers were required on the 
molding floor. After this equipment was 
installed, it was found that only ten men 
instead of the origina! 19 
cent of the original 


molders 
main 


were required 
Hence, 47 per 
became displaced while production increased 
by 14 per cent! 


crew 


If the foundry industry is to continuc 
succeeding, it must employ automation and 
increased mechanization to overcome rising 
costs of production. Producing substantially 
better castings is possible only through new 
methods and techniques. The result is that 
fewer men will be needed to operate the 
machinery, but a larger number of skilled 
and technical personnel will be required to 
design, build, maintain and repair the auto 
matic equipment. The key to the displaced 
workers’ problem is to be found in a state- 
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Mitchell, 


ways, 


ment by Secretary of Labor who 


said, in part, that “in many from a 


worker’s own point of view, there is no lav 
as effective in promoting his 


skill.” Today, foundrs 
shift 


no protection 
own security as his 


workers learn to from manual 


skills io 


changing 


must 


mental skills in order to meet 


conditions. Cooperation by foundry 


management and labor 
to allow the 
For 


Cases 


Is nec ded, howe ver, 


workers to themselves 


assist 


instance, it may oe necessary in som 


to raise the age limits tor apprentice 


applicants who were employed in other 


capacities before displacement by new methods 
The 


may 


machinery or systems ratio of ap 


prentices to journey:nen also need 


revision 


¢ 
Today, industry-wide bargaining for 


foundry industry is foremost among the 
long-range goals of the Molders’ Union and 
Steelworkers Union the 
captive shops are in the automobile industry 


UAW 


a reality 


Because largest 


and, consequently, organized by the 
wide bargaining ts already 
that s« 
few 


industry 
speaking tor riment 
the foundry industry \ 
USW declared th: 
has been moving in the direction of industry 
the 
years and has been succeeding by 


The 
basic steel is tending to spurt 


practically 
months ago 


a top official it his union 


wide bargaining in foundry industry 
or many 


degrees success oft industry wide bar 
gaining in 
al in foundri s To 


local 


wide bar gaining among 


the union toward this ge 


overcome the reluctance of unions to 


participate in industry 
foundries and allied groups, the international 
raised union dues in 


union September t 


necessary tunds to 
the 


sought 


provide locals with the 
bargain on this 
the Molders’ 


wide 


scale In recent past, 


Union has company 


bargaining with two of the largest 


foundries in the industry Because these 


firms have plants throughout the countt 
effect of thei 
establish 


would be 


the practical company wide 


bargaining would be to 
that 


to follow 


patterns 


compelled 


foundries 
To date the 


attempts 


other 
union has been un 


successful im its However, it is 


also taking other steps leading toward in 


bargaining At the union’s 


last 


dustry-wide 


convention summer, the delegates 


adopted a resolution calling for uniform 


contract-expiration dates among its various 


le € als 


The present trend in the foundry industr 
is apparently toward industry-wide bargain 


even though few foundrymen would 


that 


ing, 
Instead, the 
to it as the 


state they tavor it more 


vocal ones voice opposition 


Foundry Industry 


and te« hnique : 


would the plas Pheitr feeling 1s { it 


industry-wide rgaming is bargaining 


through weakne t through strengt 


and becomes a one ay street without con 


cessions and mise It alse ig 


compre 


the many peculiarities particular 


unions and a tendency t trace 


(one objection ot mterest to la 
that with industr 
at the local 


negotiations 


wide bargaining 


level who had tN 
find it ditheult 


Neither 


islative h 


the contract sicle 
to them the leg 
1 the contract clause 
unable 


to carry, 


as they do no 


However 


words Despite their « 


of industry-wide bar 
Wi practice are paving 
broader plane ol collective bar ainimn 
tion has been made of the | 
ciations that bargain as 
employing the same pri 
industry-wide bargaining 
ence is the area enc mpassed 
more, mprised 


vers be 


One fTOUDp { 
manutlacturer ( 
southern shops Phe suces 
arising out of this bargaining 
offset the 


minister a 


failure of the first attempt 


national founds ab 


reemet 


the turn of the centur 


Another factor favoring 
wide bs 
ittituce 


prevalence imdustry 


found in the difference in 
international unt 


labor 


employer 


toward 
one 


micn 


locals student ol relati 


observed that, nowaday 
likely to 
“difficult 


national 


more 


and 


problems.” 


employer's 


ment’s preference for the intert 


probably evident at 


most 
hen it comes to industrial engineeri 


elopment 
othicial 


probably, technological de 
UAW, by 


outside of this area ft di 


Statements of 


f industri 
long been looked upon by 
uspiciously and with distrust 
action at the internat le 
become accepted; in the case 
they have been active!) 


With 


international 


tion, 
ne union respect to 
progress union 


likely to 


this 


take the statesmanlike 


change s always beneficial t 


(Continued on page 497) 
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By HOWARD D. MARSHALL 


Assistant Professor of Economics, 
Vassar College 


__The Problem of Depressed 


‘INCE THE END of World War II, 
\/J the United States has been blessed with 
consistently low levels of unemployment. 
Rarely has unemployment exceeded 5 per 
cent; in most years it has averaged between 
3 per cent and 5 per cent. The brightness 
of the picture has been marred, however, 
by the existence of a number of local com- 
munities, some large and some small, which 
have experienced serious problems of un- 
employment. The reasons for these pockets 
of excessive unemployment are as diverse 
as the solutions which have been offered. 
It is the purpose of this paper to summarize 
briefly the nature and cause of the unem- 


ployment in such areas and then to offer 
a critical evaluation of the various proposed 
solutions. 


As of October, 1956, there were, accord- 
ing to the Bureau of Employment Security 
of the United States Department of Labor, 
some 83 major and minor areas which had 
unemployment in excess of 6 per cent.’ For 
many of these areas, the fact was attribut- 
able to the depressed condition of the major 
industry of the area. The two industries 
which have been most frequently involved 
are coal mining and textiles. Both have, 
since the end of the war, tended to be 
“sick,” in that they have both experienced 
a world decline in demand. 

In addition, many former textile manu- 
facturing centers have been left stranded by 
the movement of plants to the South. These 
shifts in locations have been particularly 
difficult for such New England cities as 
Lawrence, Massachusetts, and Providence, 
Rhode Island. 


Other areas have suffered from the deple- 
tion of mining resources; the closing-down, 
or reduction in scale, of operation of defense 
plants; the closing of plants as a result of 
corporate mergers; or an overdependence 
upon seasonal activities. Some areas have 
been troubled by a sag in rural prosperity 
due to either local drought conditions or the 
general decline in farm prices which has 
reduced the farmers’ purchasing power, 
with resulting hardship for local merchants. 
A new threat on the horizon for other com- 
munities is the advance of automation. It is 
still too early to tell whether automation will 
lead to a general problem of unemployment, 
but when its introduction leads to a reloca- 
tion of the plant’s site, the former factory’s 
home area is left stranded.’ 

In many respects the results resemble, on 
a sma!l scale, the effects of general unem- 
ployment in the entire economy. Poor living 
conditions, inadequate nutritional standards, 
declines in property values and the impact 
upon workers’ morale are all familiar prob- 
lems to the student of unemployment. As 
in the case of general unemployment, the 
older workers are the ones most seriously 
affected. Less mobile than younger workers 
for a variety of reasons, they find the age 
barrier raised against them even should 
they be willing to accept a new type of work 
or work in a different sector of the economy.’ 

The depressed areas have also raised a 
problem which was widely discussed during 
the 1930’s—whether the existence of unem- 
ployment induces women to enter the labor 
force.* A number of union officials have tes- 
tified that the loss of work by the male 





1 The Labor Market and Employment Secur- 
ity (Bureau of Employment Security, United 
States Department of Laber, October, 1956) 
e 

2 Report of the Subcommittee on Economic 
Stabilization, Automation and Economic Change 
(Washington, United States Government Print- 
ing Office, 1955), p. 9. 
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* There have been numerous studies confirm- 
ing this point. See, for example, John J. Corson 
and John W. McConnell, Economic Needs of 
Older People (New York, The Twentieth Cen- 
tury Fund, 1956), Ch. 3, and Harland Fox, 
“Utilization of Older Manpower,”’ Harvard Busi- 
ness Review, November, 1951, pp. 49-54. 

*W. S. Woytinsky, Additional Workers and 
the Volume of Unemployment in the Depression 
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The President has said the forces responsibie for persistent unemployment 
in some areas are so strong and varied that they yield only to comprehen- 
sive measures jointly taken by private groups and federal, state and local 
governments. The author's examination of the possible plans to solve the 
problem of unemployment in economically depressed areas leads him to 
conclude that while each has merit, no single plan offers a perfect answer. 





breadwinner forced the wife to seek work 
to keep the family going. Testimony has 
been given, for example, that door-to-door 
surveys in depressed areas found the hus 
bands at home minding the children while 
the wife was out at work.’ A recent study 
by the New York State Department of 
Labor revealed that in one depressed area, 
while the total employment declined by 
1,000 people, the number of women in the 
labor force had increased by 1,000 for the 
same ten-year period.” On the other hand, 
the writer could find no correlation between 
the amount of unemployment and the pro 
portion of women in the labor force for the 
149 major labor markets. No clear answet 
as to the magnitude of this problem is 
available 

Faced with these problems, the communi 
ties involved can either passively permit 
the surplus labor supply to drift 
other areas, with resulting depopulation, or 
they can attempt to foster the development 
of new industry in the area to provide ade 
quate job opportunities. Recently, a na 
tionally known newspaper that 
the best solution for such depressed areas 


away to 


suggested 


was the purchase of a number of one-way 


railroad tickets.’ Reliance upon mobility 


has always been a widely accepted solution 





(Footnote 4 continued) 
(Social Science Research Council Pamphlet Se- 
ries No. 1, 1940); D. D. Humphrey, ‘‘Alleged 
Additional Workers in the Measurement of Un- 
employment,’'’ Journal of Political Economy, 
June, 1940, pp. 412-419 


Depressed Areas 


for unemployed workers, Economists have 
tended to assume that wage differentials or 
combination of 


job opportunities, or some 


the two, would work to allocate unemployed 
workers in a manner most satisfactory from 
the points of view of the economy and the 
workers themselves 
Exhortations to workers to be “bird dog 
than 


ethicacy 


“watchdogs” and a dependence 


of mohility to 


rather 
upon the solve the 
problem suffer from two 


In the first place, the amount of human sut 


Major we aknesses 


fering and unhappiness which frequently is 
rorcimg 
their 


occasioned by workers to relocate 


themselves and families is ignored 


Many workers are reluctant to leave fa 
and strike out afresh in 
Many feel that 
only kind for 
they are in 


‘These 


increasingly strong vitl 


miliar surroundings 


a new area with a new job 
the work which they do is the 
which they are fitted and that 
capable of learning a new occupation 
emotions become 
advancing age 
hardships thu 
remains that 
difficult to shift; nearly 
Adam Smith noted 
most difficult of all 


One of the 


Even after discounting the 


imposed, the fact workers 


often are extremely 
two hundred 
that 
baggage to transport.’ 
is the 


years ago, 


humans were the 


reasons 


for this immobility existence of home 
> Hearings before the Subcommittee on Labor 
Area Redevelopment, (Washington United 
States Government Printing Office, 1956), p. 450 
* Industrial Bulletin, (State of New York De 
partment of Labor, October, 1956), pp. 16-17 
* Report cited at footnote 5, at p. 505 
* Adam Smith, The Wealth of Nations 
York, The Modern Library, 1937), p. 75 


(New 
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ownership. The ownership of a home im- 
poses a serious financial handicap upon the 
potentially mobile worker. The burden is 
especially great in depressed areas because 
real values in 
such areas means that the worker 


the sharp decline in estate 
either is 
unable to dispose of his house or can do 
so only if he is willing to take a sizable loss. 
The hearings of the Douglas Committee are 
filled with accounts of properties which had 
a third, a half, or 
The severity of 


declined by more as a 
result of local depressions.” 
the loss is emphasized by the high cost of 
housing and the 
quently facing the worker who moves to an 


crowded conditions fre 


area with adequate job opportunities. 


Home ownership is but one of a number 
of factors which contribute to immobility 
Professor Parnes has recently completed a 
comprehensive survey of the State of New 
York, with respect to mobility One minor 
point, however, which he omits is of par 
ticular significance here. Workers are often 
unable to comprehend that 
the plant or mine in which they have worked 


the closing ot 


is permanent. Instead, they remain in the 


vicinity for long periods in the hope of re 
" Asa result, nume 


gaining their old jobs 


ous workers rather than move away 


are commuting distances of 50 
to 75 miles daily. The resulting burden in 
the form of nervous strain and disorganized 
family life, as well as the monetary expenses 


permanently 


involved, is impossible to compute 
that workers are 


reluctant to shift location, the case for mo- 


Despite this evidence 


bility as at least a partial solution to the 
problem of distressed areas is not completely 
Many of the oft-listed reasons for 
during short-term 


hopeless 
the immobility of 
layoffs, such as seniority, pensions and other 


labor 


welfare benefits, and the retaining power ot 
unions become meaningless once the worker 
is informed that the layoff is permanent.’ 
The first step, 
workers that no chance of re-employment 


therefore, is to convince 


exists. Managements have occasionally been 


guilty of fostering false hopes in the work 


ers’ minds in order to maintain a suitable 


labor force for a future potential buyer of 


* Report cited at footnote 5, at pp. 502 and 
513, as examples 

” Herbert S. Parnes, Research on Labor Mo- 
bility (New York, Social Science Research 
Council, 1954) 

" Daniel Creamer and Charles F. Coulter, 
Labor and the Shutdown of the Amoskeag Tezx- 
tile Mills (Philadelphia, WPA Research Pro- 
ject No. L-5): Bmployment in a Depressed 
Labor Market: Brazil, Indiana (Philadelphia, 
WPA Research Project No. L-9, April, 1940). 
Businessmen to whom the writer has talked 
have reported the same thing happening today 
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the plant or to avoid declines in property 
values resulting from the outward migration 
Frank 
prospects of re-employment would do much 
to speed the exodus. Although Adam Smith's 
remark still carries the improved 
means of transportation and communication 


of workers. statements as to the 


weight, 


have done much to expedite geographical 
movement. Testimony before the Douglas 
Committee indicated that in 
IHinois—nearly 


ne depressed 
25,000 per- 
sons had left within the past five years.” 


area—southern 


Such mobility is in keeping with the past 
performances of the American population 
Fach census report has revealed that over 
20 per cent of members of the population 
living in states other than those in 
which they born." Between April, 
1951, and April, 1952, nearly 10 million per 
had 


tween states.’ 


were 
were 
moved between counties or be- 
Aithough the majority of the 
short dis 


sons 
locations only for 
great deal of 
the facing 
substantial distances 


shifts in are 


stances, a movement—as the 


table on page shows—involves 


Undoubtedly, 
bility is occasioned by the unwillingness or 


some geographical immo 


inability of workers to change occupations 
As we shall see, the problem of occupational 
immobility arises no matter what solution 
to the problem of depressed areas is adopted ; 
discussion of this problem will, therefore, 


be postponed until lates 


Although the ties of home ownership are 
difficult to overcome, 
can be Much 
about the nonfinancial aspects of home own 


very even these ties 


surmounted has been said 
ership in reducing mobility, but the writer 
suspects that these attachments have been 
overstated. For many people today, a home 
is merely a place in which to live and one 


much like rhe 


old family homestead is disappearing from 


attactive home is another 


the family scene. If this is true, the 


block to 


from home ownership is the financial bur 


prin 


cipal stumbling mobility arising 


of selling the house at a loss. To 
this, the 


might institute a program of limited finan 


den 


counteract federal government 


* For a discussion of the importance of these 
factors, see the author's ‘‘Unions and Labor 
Mobility,’’ 7 Labor Law Journal 83-97 (Feb- 
ruary, 1956) 

" Report cited 

™ Statistical Abstract 


at footnote 5, at pp. 644-645 
of the United States 
™ Current Population Reports—Population 
Characteristics, Mobility of the Population of 
the United States (United States Bureau of the 
Census, Series P-20, No. 47, April, 1952) 
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Number of Persons over 14 Years of Age Changing County 
of Residence* 
Between Between 
Contiguous Noncontiguous 
Years Within State States States 
1940-1947 13,081,000 1,974,000 7,414,000 
1947-1948 4,638,000 1,749,000 2,621,000 
1948-1949 3,992,000 1,782,000 2,562,000 
1949-1950 161,000 1,244,000 1,729,000 


,, 
1950-1951 3,716,000 1,530,000 1,990,000 


Figures were derived from Census Bureau estimates for years indicated 
found in the P-20 Series of population reports 





cial assistance for native “displaced persons too successtul and “succeed” in attracting 

or perhaps develop a low-cost housing pro a large plant which would then become a 

gram to aid the resettlement of workers dangerous competitor as a bidder for labor 

forced to abandon their homes and move One businessman to who writer talked 

irom a depressed area commented “What w ally need are a 
Turning to the alternative solution of at number of small firms to u I lack 

tracting new industry, we find the impetus \ really large firm woul i seriou 

flor such attempts originating from two problems for other rl 

sources: Either it may be undertaken by) cause a housing 

private groups of interested citizens ort Acting singly, 

leadership and assistance may come from encountered many 

the local, state and federal governments vate organization 
Attempts by private business groups to governments | 

encourage industrial diversification have been an inadequacy of fun 

numerous and some of the attempts have inability to make inducement 

achieved very marked success.” The use of attractiveness to lure new 

“operation bootstrap” (as such attempts funds they did raise 

have been called) has encountered serious 48 employers play 

difficulties, however Che major handicap against another o1 

has been the inadequacy of funds; private only in attracting 

business groups have been unwilling or un moved again whet 

able to raise the amounts needed to make benefits 

the kind of local improvements necessary In order to 

to render an area sufficiently attractive t adequate funds, 

other businessmen Sometimes the funds vhole labor-market 

raised have been used unwisely tor xten contribute t 

sive advertising and publicity campaigns used to con 

vhich have accomplished little. ¢ omplaints of recession 

have also been heard that once the new munities to por 

firms have been attracted to the area, the be im a better 

welcome mat was removed. New employer developmental 

have tound that the promises as to the ade new industry 

quacy of housing, industrial facilities, etc., prevalent in tl 

were not fulfilled New industries in | institute relief 

coal-mining districts have found th: t employment 

use of any ftuel other than coal c: Such a 

resentment even though their factories pr handicay 

vided badly needed employment opportuni f municipalities 

ties. These and similar incidents make it  mijtrments until 

difficult for other areas to lure new business involves serious 
The programs have also suffered from the cities desiring 

fear of their sponsors that they might prove Neverthel 
“Depressed Areas,’’ Barron’s National Busi 

ness and Financial Weekly, January 1 1954 


pp. 3, 23 


Depressed Areas 





planning of developmental programs has 
already been undertaken and there are prob- 
ably a number of other instances where such 
plans would be beneficial. 


In addition to the problems already cited, 
local development programs face two other 
dilemmas which have received relatively 
little attention, but which are of consider- 
able importance. The first is an example of 
what Samuelson has called the “fallacy of 
composition.” The attempt of a single 
businessmen’s organization or a municipality 
to attract new industry may be highly suc- 
cessful, but when a large number of organi- 
zations compete with one another for new 
firms, the chances of success for any indi- 
vidual group are substantially reduced. When 
everyone stands on tiptoe to see the parade, 
no one is better off than he was before! 
This helps explain why so many groups at 
the Douglas Committee hearings reported 
that their efforts to attract new businesses 
had been totally unproductive. 


Even if communities should succeed in 
attracting new industry, this would by no 
means completely solve their problem. A 
number of mobility stud’es have revealed 
that even when new industry is brought 
into an area, many local workers fail to find 
employment in the new plants, for one rea- 
son or another.” Instead, the factories at- 
tract new employees to the area, while those 
workers who had been unemployed fre- 
quently remain jobless. To be successful 
in providing jobs for the unemployed, the 
authorities must be able not only to attract 
suitable plants to the area, but provide ex- 
tensive retraining programs as well. Even 
elaborate retraining programs would not 
completely solve the problem of occupa- 
tional immobility, but they would constitute 
an important step in this direction. 


Recenily, state governments have taken 
increased interest in area development pro- 
grams. The State of Pennsylvania, for 
example, has appropriated $5 million to a 
state industrial development authority, which 
is authorized to lend up to 30 per cent of 
the needed funds to finance local industrial 
development within the state. State pro- 
grams, like local programs, suffer from an 
inadequacy of funds plus the fact that 
areas frequently state 


depressed overlap 


boundaries. 


Some of the difficulties inherent in local 
and state programs for redevelopment would 
disappear if a federal program was insti- 
tuted. Until now, however, federal aid has 
been confined largely to a granting of de- 
fense contracts to distressed areas ™ and— 
at an earlier date—the extension of Recon- 
struction Finance Corporation loans. In 
addition, some financial incentive to the 
relocation of plants in depressed areas has 
been given through the federal tax-amorti- 
zation programs, Otherwise, federal aid 
has consisted chiefly of an advisory bureau 
established to offer advice to areas seeking 
assistance. This bureau (the Office of Area 
Development of the Department of Com- 
merce) has been able to provide information 
to local communities as to how to go about 
attracting industry, but has no funds or 
power to act in other than an advisory capacity 

The first real signs of interest by Con- 
gress came at the start of its 1956 session, 
when both parties submitted bills for the 
assistance of depressed areas. Although 
the two plans had certain basic differences, 
both were designed to help distressed areas 
to help themselves. There have been numerous 
criticisms made with respect to minor points 
of both bilis; to be presented here is a 
much broader summary of the 
benefits and problems of a federal program. 


possible 


The advantages of a federal aid program 
can be summarized as follows 


(1) The problem of inadequate funds 
would be reduced. Many depressed areas 
have been suffering since the end of World 
War II and have exhausted the means for 
helping themselves. 


(2) Many areas will need extensive voca- 
tional training and technical-assistance pro- 
grams to equip workers for new occupations. 
This can best be done by the federal gov- 
ernment, since it has the and 
facilities for such programs. 

(3) Where extensive area development 
involving a number of communities is re- 
quired, the co-ordinating hand of the federal 
government would prove highly beneficial 


resources 


Criticisms of a federal program may also 
be divided into three main classifications: 

(1) The problem is a local or state affair 
which does not call for federal government 
intervention. Furthermore, there is no 





” Paul A. Samuelson, Hconomics (New York, 
McGraw-Hill E .ok Company, Inc., 3d Ed., 1955), 
pp. 9-10. 

* William H. Miernyk, Inter-Industry Labor 
Mobility: The Case of the Displaced Textile 
Worker (3 ton, Northeastern University Bu- 
reau of Business and Economic Research, 1955) 
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” The Labor Market and Employment Se- 
curity (Bureau of Employment Security, United 
States Department of Labor, September, 1956), 
p. 42. In fiscal 1956, $645 million of military pro- 
curement contracts were granted to surplus 
labor areas. 
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need for federal participation, since the 
communities can handle the problem by 
themselves or with the aid of the 
The fact that state aid is available is shown 
by the adoption of developmental programs 
by 41 of the states. 


States 


(2) Federal programs would inevitably 
involve sizable expenditures for indefinite 
periods in the future, contemplated at a time 
when the federal debt is already astronomic. 
Such increases in government expenditures 
at a time when most of the economy is 
already at levels of nearly full employment 
would only serve to increase the inflationary 
pressures already existing and, thus, make 
the whole economy less stable. 


(3) A federal program of area develop 
ment might serve only to perpetuate mal 
adjustments of and manpower 
Depressed areas would remain prosperous 
only so long as federal aid continued ; when the 
aid was terminated, the area would sink 


back into its former depressed condition 


The first two criticisms 
weak. We have noted above that the scope 
of the problem is not at all small, and that 
local action has in the past been inadequate 
and in all likelihood will continue to be 
inadequate. The problem of inflation is 
only reduced by the fact that local and state 
attempts to develop an area will have lesser 
inflationary 


resources 


seem relatively 


because of the 
smaller size of the expenditures. In addi 
tion, it should be remembered that the 
return of the unemployed to work will add 
to the total output of the economy in real, 
as well as in money, terms. For these rea 
sons a strong case can be made for 


repercussions 


federal 
participation under the general responsibility 
for full employment laid down in the Full 
Employment Act of 1946 


seems to 


will 


The third however, 
carry more 
ever admit voluntarily 
location make it unsuitable for further devel 
It is therefore suggested that the 
flexible so as to 


criticism, 
weight No community 


that its resources o1 


opment.” 
federal program 
vary the nature of the aid 
pending upon the circumstances, In 
the aid would be in the form ot 
assistance to a community in its attempts 
to rehabilitate itself; in others, it would be 
devoted instead to aiding the unemployed 
workers to make the shift to the expanding 
Although this pro 
posal would undoubtedly encounter serious 


be made 
rendered, de 
some 


cases, 


sectors of the economy 


political and administrative problems, if the 
responsibility for presenting a suitable develop 
plan were placed primarily at the 
local level, with the 


aiding only those plans judged feasible, the 


ment 
federal government 
assistance to unemployed workers in areas 
which otherwise would receive no aid would 
remove some of the pain for the community 
of having its request for aid rejected Che 
cost of such a proposal would be offset in 
part by the reduction in unemployment and 
welfare benefits which otherwise would have 
to be paid The effects on the 
functioning of the economy from 
these shifts are impossibl 
they 


beneficial 
resulting 
to calculate, but 
surely would be of great importance 
Local pockets ol unemployment resemble 
general unemployment, with one important 
At a time when the health of the 
good, it is difficult to 


problems of its 


exception 
economy 1s rocus 


public 


isolated 


attention on the 


areas There has been a growing 


recognition of the need for public responsi 
bility for 


what is 


widespread excessive unemploy 


ment; now needed is a similar 


responsibility for 


[The End] 


recognition of a publi 


depressed local areas 


WARNING AGAINST WEAKENING LABOR MOVEMENT 
“The 


it would 


valuable social and eco 
institutions,” declared Deputy Un 
der Secretary of Labor Millard 
He warned that the nation must not 
“tear down the house of labor to rout 
out the 
America 
movement 
are corrupt.” 

Mr. Cass spoke before the Journalism 
Alumni Columbia Uni 


versity. 


“Unions are 


nomic 
Cass 


in the basement,” and 
labor 


termites 
must not “destroy the 
' 


because a few of its leaders 


Association of 


He said: 


*It should be noted, however, that federal 
redevelopment programs are much less likely 
to perpetuate maladjustments than is the cur- 
rent program of allocating defense expenditure, 


Depressed Areas 


labor movement has indicated 


welcome and support non 
governmental a 


The AFL and 


adopted a code ol 


repressive, constructive 
tion to help clean house 
CIO 


ethical 


have already 


practices and enforced it with 


equal vigor against the most powerful 


and the weakest unions and individuals 


and before they merged, and since, they 


have expelled and fought against racketeer 
Communist and indi 


ing and unions 


viduals.” 


communities 
bidding 


orders in 
competitive 


which certainly directs 
other than those which 
would dictate 
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Developments 








Arbitration Enfsrceable 
in Federal Courts 


“A dissent in a court of last resort is an 
appeal to the brooding spirit of the law 
” These words of Hughes apply to 

the lone dissent of Justice Frankfurter in an 
important decision in the field of labor arbi 
tration just handed down by the Supreme 
Court. The Court, in three companion cases 
Textile Workers v. Lincoln Mills of Ala- 
bama, 32 Lapor Cases § 70,733, Goodall-San 
ford, Inc. v. Textile Workers, Local 1802, 32 
Lapor Cases § 70,734, and General Electric 
( ompany VU Local 205, Ilectrical Workers, 32 
LABor Cases ¥ 70,735—held that federal courts 
can compel employers and unions to arbi 
trate labor disputes if they have agreed to 
‘lo so under a collective bargaining agree 
ment. Federal courts have this power under 
the Taft-Hartley Act provision, Section 301, 
which authorizes suits in federal courts by or 
against unions for breaches of union contracts 
in industries affecting interstate commerce 
This provision of the Labor Management 
Relations Act did not juris 
diction on tederal courts over existing causes 
violations; it 


merely confer 


union contract 
also created a new substantive federal cause 
But Justice Frankfurter contends 
Taft-Hartiey Act 
authority to 


of action tor 


of action 
that 
delegate to the 
fashion the law 
the legislative history of law indicates), 
a delegation of the legislative function by 
the Congress to the courts is an unconsti- 


even the does 
courts the 
(which he does not believe 


such 


tutional act which violates the separation 
ot powers 

In the Lincoln Mills case, a union contract 
provided that there would be no strikes or 
work stoppages and that grievances would 
be handled according to an agreed-upon 
procedure, the last step of which was arbi 
requested arbitration, 


tration. The union 
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under the existing contract, of a number of 
unresolved grievances—which the employer 

The union thereupon brought an 
to compel arbitration in a federal 
court. The district court held that it had 
jurisdiction and ordered arbitration in com- 
pliance with the provisions of the union con 
tract (28 Lapor Cases { 69,337). On appeal, 
the Fifth Circuit reversed, in a split decision 
(29 Lapor Cases ¥ 69,729), holding that al 
though the district court had had jurisdic 
the suit, it had had no 
federal or 


refused. 
action 


entertain 
founded either in 


tion to 
authority state 
law to grant the relief requested. 

In Goodall-Sanford, a similar cause of 
action was brought by a union in a federal 
district court to compel specific performance 
of an arbitration provision in a union con 
tract. The trial court granted the relief 
requested (28 Lapor C { 69,259): on 
appeal, the First Circuit affirmed (30 LABor 
Cases § 69,910). The federal appellate court 
had relied upon decision 
in the General Electric Company v. Local 205 
court had dismissed 


ASES 


its own earlier 


case. There a district 
a suit to compel arbitration under a union 
Lapor Cases § 69,085), on the 
barred 


contract (27 
that the 
Norris-lLaGuardia 
Circuit 


sought 
Act. 
reversed (30 LABor ( 
that the anti-injunction 
Norris-LaGuardia Act did 
enforcement of the arbitration 
agreement While the court that 
Section 301 gave the district court jurisdic 
action, it failed te 


ground relief was 
by the 
the First 
€ 69,908), 


provisions of the 


On appeal, 
ASES 


holding 


not bar 
found 
tion over the cause of 
supply a body of substantive law to enforce 
an arbitration agreement. The court found 
such a basis—but in the United States 
tration Act- and remanded 


accordingly. 


Arbi 


and reversed 


The considerable litigation involving Sec 
tion 301 has resulted in divergent views of 
One holds that it merely 


the courts. view 
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gives federal courts jurisdiction in contro cumstances 

versies that involve unions in industries continued, 

affecting interstate commerce, without re policy of the legislatior 
gard to diversity of citizenship, as in the remedy thi ill effectuate 
decisions of the Fifth Circuit in JLGW’U 7 appears ipreme ¢ 
Jay-Ann Company, 29 LAsor CAses § 69,680; sion here. Alt! 

the Seventh Circuit in United Steelworkers federal 

v. Galland-Henning Manufacturing Compan law will 

31 Lapor Cases 970,477; and the Tenth vith the 

Circuit in Mercury Oil Refining Company 7 resorted 

Oil Workers Union, 19 LApor Cases { 66,246 will best 

Under this view, Section 301 would ot the court 

be the scurce of substantive law. yu plied will 

neither supply federal law resolve th will not be 

problem nor turn federal judges to 

law for answers 


An overwhelming number of courts have 
held that Section 301 is more than jurisdic the anti-1 
tional, such as the Second Circuit in Shirl LaGuardia 
Herman Company v. International Hod Car that failure 
riers Union, 18 Lapor Cases % 65,810, Rock abuses 
Drilling Union v. Mason Hanger Compan Further, 
27 Lapor Cases @ 68,855, and Signal-Stat Cor was, in fact 
poration v. Local 475, 30 Lanor Cases § 70,090 agreements 
the Third Circuit in Association of Westing denial of inj 
house :mployees v. Westinghouse Llectric ) has failed to 
poration, 27 LABor Cases § 69,063; the Fe settle a dispt by 1 
Circuit in Textile Workers Union v. Arista voluntary arbitration 
Mills Company, 20 Lapor Cases { 66,694; reason to justif 
the Sixth Circuit in //amilton Foundry v. In 301 to damage 
ternational Molders « Found) Union, 20 performances 
LABOR CASES {| 66,667, AFL v. Western Union grievance to the 
17 Lapor Cases § 65,569, and Milk lee quirements of the a 
Cream Drivers v. Gillespie Milk Product in Local 205 v. Genera 
Corporation, 23 Lasor Cases 967,518; the LaApor Cases € 69,908) 
kighth Circuit in Umted Ilectrical Radio and 
Machine Workers v. Oltver Corporation 
LaABor Cases { 67,662: and the Ninth Circuit 
in Schatte v. International Alliance, 18 LABOR 
Cases % 65,768 All these courts held that 


federal courts are authorized “to fashion a 


‘It is not uncomm 
fashion 
cerned,” 


for its 
jucicia 


” stitution 
body of federal law” for the enforcement ot + pur 
: rT Urpose 

such union contracts and that this include ited § 
nceiuded f 

“specific erformance of promises to arbi , 
P ps ne ce P > legislative hist 
trate grievances” under union contracts. The “i 
. mitted “‘is 
Supreme Court adopted, as its own, the 


view of Judge Wyzanski in Textile Worker 
Union v. American Thread Company, 23 LABOR 
Cases § 67,660, which it regarded as the lead 


The Court cited 


the constitutiona 

make law ( /ear fi 
[ S. 363 

ing decision reflecting this interpretation Bank. 323 t 


section 30] ot the LMR \ 


The question remained as to what law 
then, 1s the substantive law to be applied 
under Section 301 causes of action. It is the 
law the federal courts must fashion “trom 
the policy of our national labor laws,” de 
clared the Court majority in the instant 
cases. Some of the substantive law is fur 


nished by the LMRA. It pointed out what 


parties may or may not do in certain 
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that there was no constitutional difficulty: 
“A case or controversy arising under § 301(a) 
is, therefore, one within the purview of the 
judicial power as defined in Article III.” 


Justices Burton and Harlan joined in a 
separate concurring opinion. They held that 
a district court has jurisdiction to grant spe- 
cific enforcement of the arbitration provi- 
sions of a collective bargaining contract, 
since it involves an obligation running to a 
union and not a unique personal right of 
employees as in the case of Westinghouse 
Having jurisdiction under Section 301, the 
appellate court was not powerless to fashion 
an appropriate remedy. They attributed the 
capability to decree specific performance 
to the section itself and to the federal court's 
inherent equitable powers “nurtured by a 
congressional policy to encourage and en- 
force labor arbitration hay 


They did not agree with the Court ma- 
jority that the substantive law to be applied 
in a suit under Section 301 is federal law. 
Rather, they cited, and agreed with, Judge 
Magruder in J/nternational Brotherhood v. 
W. L. Mead, Inc., 29 Lapor Cases ¥ 69,802, 
that some federal rights may necessarily be 
involved and the constitutionality of Section 
301 can be upheld as a Congressional grant 
to federal courts of what has been called 
“protective jurisdiction.” 


Protective jurisdiction is the delegation 
of authority by Congress to the courts to 
cover controversies and subject matter which 
Congress has the authority to regulate and 
which it has regulated, even though certain 
rules to be applied in the determination are 
left to be accordance with 
state law. 


ascertained in 


No mention was made by the Court of the 
difticulties—which other courts have found 
in enforcing arbitration agreements under 
union contracts—posed by the exclusion of 
contracts of employment in the United 
States Arbitration Act. In deciding whether 
an order directing arbitration was appeal- 
able, the Court, in the Goodall-Sanford case, 
mentioned that this was not a case arising 
under that act—and not appealable. Rather, 
under Section 301, arbitration “is not merely 
a step in the judicial enforcement of a claim 
not auxiliary to a main proceeding, but the 
full relief sought. A decree under § 301(a) 

‘is a final decision’.” 

It made little difference to the majority 
of the Court that lower federal courts 
will have to fashion rules for handling this 
new type of case. The lone dissenter, Jus- 
tice Frankfurter, felt that any such grant 
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to the courts was unconstitutional. He con- 
tended also that the legislative history of 
the LMRA is anything but “clear.” He ad- 
monished that this plainly procedural sec- 
tion is transmuted into a mandate to the 
federal courts to fashion a whole body of 
substantive federal law and that problems 
are not rendered nonexistent by disregard 
of them. The Court’s decision brings into 
conflict state law and federal law, state 
courts and federal courts, he said, and noted 
“Cases under § 301 will probably present 
unusual rather than representative situations. 
A ‘rule’ derived from them is more likely 
to discombobulate than to compose.” 


“The legislative history contains no sug- 
gestion that these problems were considered ; 
the terms of the section do not present 
them.” In support of this contention, Jus 
tice Frankfurter annexed the entire relevant 
history of the Taft-Hartley Act and its 
predecessor, the Case bill, to his opinion. 


Perhaps the real significance of this dis 
sent to some, lies in the realm of the scope 
of “judicial power” lodged 
rather than the Constitution—in the Court, 
with no guide except “judicial inventiveness” 
for applying a whole industrial code. “The 
most that can be said in support of finding a 
congressional desire to impose these ‘legis- 
lative’ duties on the federal courts is that 
Congress did not mention the problem in 
the statute and that, insofar as purpose may 
be gathered from congressional reports and 
debates, they leave us in the dark.” 


by Congress— 


Can silence be construed to break down 


the theory of separation of powers? 

Justice Frankfurter concludes: “Even on 
the Court’s attribution to § 301 of a direc- 
tion to the federal courts to fashion, out of 
bits and pieces elsewhere to be gathered, 
a federal common law of labor contracts, 
it still does not follow that Congress has 
enacted that an agreement to arbitrate in- 
dustrial differences be specifically enforce- 
able in the federal courts. On the contrary, 
the body of relevant federal law precludes 
such enforcement ‘ 


Whatever its constitutional consequences, 
one thing is certain: Federal courts will,en- 
force agreements to arbitrate under union 
contracts in industries affecting interstate 
commerce regardless of the lack of state 
judicial machinery to enforce such provi- 
sions. The National Labor Relations Board 
has held that the execution of collective bar- 
gaining agreements does not end the process 
of collective bargaining, and also that the 
interpretation and administration of a con- 
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tract already made and the settlement of 
disputes arising under any such contract are 
“properly regarded as within the sphere of 
collective bargaining.” But whether a naked 
refusal to arbitrate in the absence of other 
circumstances will be regarded by the Board 
as an unfair labor practice is to be doubted. 

The Board has for many years held, with 
the approval of the courts, that “it will not 
effectuate the statutory policy for the 
Board to assume the role of policing collec- 
tive contracts between employers and labor 
organizations by attempting to decide whether 
meaning and adminis- 
tration of such contracts constitute unfair 
lahor practices under the Act.” The NLRB 
in United Telephone Company of the West, 
112 NLRB 779, relied upon a decision it 
rendered earlier in Consolidated Aircraft 
Corporation, 47 NLRB 694, and declared 
that the proper forum for parties seeking 
contract, 


disputes as to the 


to remedy an alleged breach of 
or to obtain specific enforcement of its 
terms, is not the National Labor Relations 
Board but a judicial forum. The Supreme 
Court decisions have now unmistakenly pro- 
vided such a federal forum for the enforce- 
ment of arbitration agreements. 


Are FLSA Wage Claims Arbitrable? 


had brought an overtime 
against his employer in a state 
New York under the Fair Labor 
Act. His employer moved for 


An employee 
pay sutt 
court in 
Standards 


an order to stay the action until the en 
ployee had submitted to arbitration, in ac 
effect 


the union of 


cordance with a union contract in 


between the employer and 


which the employee is a member 
The 


question as to 


difficulty faced by this court—the 


whether the federal wage 
hour law prohibits arbitration of claims for 
overtime and liquidated 


statute—has not yet 


wages, damages 


based on the been 
settled by the Supreme Court. The authori 


ties on the point are in conflict 

Actions brought under the FLSA cannot 
com 
hold 


court 


be restrained by reason of a contract 
pelling arbitration under the 


ings of the New York 


noted that arbitration was a remedial right 


| 
reneral 


courts Vhe 


federal 

right 
federal 
support its 


while the right of a suit under the 


wage-hour law was a substantive 
The court also cited decisions of the 
trial courts to 
Sixth Circuit held in similar 
fashion in Gatliff Coal Company v. Cox, 8 
LaBor Cases 9 62,199, as did the district 
court in Ballard v. Consolidated Steel Corpo 


ration, 10 LaBor Cases { 62,738 


appellate and 
own view. The 


controlling opinion 
New York trial 
was required to follow the appellate 
New York, as 


Joe Friedman 


absence of a 
Court, the 


In the 
by the Supreme 
court 
for example the 
Hat Company 
qT 64,722 Accord 


ingly, the employe r’s motion was denied 


courts of 
decision in 


Safrin, 15 Lapor Casi 





LABOR RELATIONS IN THE FOUNDRY INDUSTRY— 
Continued from page 487 





members as a whole and almost always for 
each of the members 

Even the most outspoken critics of in 
dustry-wide bargaining in the foundry in 


appreciate the need for 


dustry joint action 
by foundry 
combined resources by foundry unions, The 
major Molders, Steelworkers, Auto 
Workers—have affiliated ia the industrial 
union department (IUD) of the AFL-CIO 
IUD includes the poo 


Same 


management in the face of 


ones- 


The program ot the 
ing of information by unions from the 
industry and the sharing of experience on 
such complex collective subjects as supple 
mental uremployment benefit plans, health 
programs, industrial 


The competitive rela 


and welfare engineer 
ing, and automation 
tionship among the various foundry unions, 
as noted that it i 


keeping them from concentrating on their 


above, is not so great 


primary objectives 


Arbitration 


foundry in 


The 


dustry today, then, is a 


most crucial need in the 
comparable co 
f information and 
hould 
purpose of fighting or counter 
but, instead, for balancing 
sides The 


and i 


ange 


operatwe intercl 
data on the management side Phi 
not be lor the 
ing union activity 
the relationship between the ty 
foundry is small in siz 
The 


and 


average 


fluence principal fe 


yunds 


have it within thet po 


large 
foster programs that co be unsound 
armiu 


American 


vith great potential but 


mutually | 
like all of 


a tuture 


manulacturing 


contains problems that will seem at 
Only b 


. 11 
und manavement vell 


insurmountable 


be in a position to meet level 
jointly appraise trends and to solve proble 
of mutual concern affecting the u tr 


du 
[The End] 
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Rulings 





Problems 





FLSA Overtime 
Computation Table 


The Wage-Hour and Public 
Division of the Department of Labor has 
prepared a coefficient table for the compu- 
tation of overtime required by the Fair 
Labor Standards Act which eliminates the 
necessity for long division, as fractions have 


Contracts 


been converted to decimals for easier and 
more accurate calculation of overtime pay. 
In a computation in which it is ordinarily 
necessary to determine the regular rate of 
pay or additions to the regular rate, the 
method of calculation commonly used 
is to divide the straight-time earnings by 
the total number of hours worked, and 
multiply the result by the number of over- 
time hours divided by two 
For instance: 
Earnings 8 
gree 


48 2 


- for 48 hours 


Earnings 10 
¢ —— for 50 hours 
D 


50 2 
Earnings 47% 
x —— for 47% hours 
47% ? 
table contains the decimal 
Overtime Hours 
equivalents of the fraction - 
Total Hours x 2. 


below 


For example: 
The decimal for 48 hours is: 
8 
iniietin 20 a 083 
48 x 2 12 
The decimal for 50 hours is: 
10 
50 x 2 10 
» decimal for 47% hours is: 
7% 7.75 
- = 081 


95.5 


47% x 2 


How to use.—Multiply the straight-time 
earr‘ngs for an overtime week by the ap 
plicable decimal and the result will be the 
extra half time due. Thus by using the 
decimals in the table the computations per- 
formed are, in effect, exactly the same as if 
the equivalent fractions were used, with the 
advantage of having eliminated the long 
division necessitated by the fractions 

The decimal table can also be 
fectively when back wages are due because 
(such as a weekly 
included in the reg 


used et 


of additions to 
bonus) that were not 
ular rate in computing overtime. 


wages 


Coefficient Table 
| oA 4 


Hours Even V4 2 V4 
40 003 006 009 
41 012 O15 O18 021 
42 024 027 029 (32 
43 035 038 040 043 
44 045 048 O51 053 
45 056 .058 060 .063 
46 065 068 070 072 
47 074 077 079 ~~ O81 
48 083 O85 O88 090 
49 092 094 096 098 
50 .100 102 104 106 
51 ae tae «6a 
52 115 07: 400 oe 
53 Sy Se > Se: ee 
54 130 = 131 133 135 
55 J ae 140 ~=—«141 

143 1G 
149 151 152 = .154 
) Bee 158 = .160 
161 .162 .164 .165 
a. eee. S60" 371 
Ave tates 378 176 
ie. Ar. 329 i 
16s. 386 188 . .166 
188 .189 .190- .19] 
.. ae .195 .196 
mm uae: e.g 
201 203 .204 3.205 
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Even VW Y, V4 


206 .207 208 209 
200 8«s211 ». > Ae 
be 
] a i 
2 222.—=—«—«o223—S—s««w 224 225 


Hours 
68 
69 
70 


both the 
vary, 


Short cuts.—When overtime 
hours and the earnings individual 
weekly computations must be made. How- 
ever, when either the weekly hours or the 
weekly earnings are constant, short-cut 
methods should be used. When the weekly 
hours vary and the straight-time earnings 
do not, add the decimals for the overtime 
weeks and multiply the total by the earn 
ings for one week. When the weekly hours 
do not vary but the earnings do, add the 
earnings for the overtime weeks and multi 
ply the total by the decimal for one week 


For example 


Varying Hours—Constant Earnings 


Contractor Fined 
for Using Child Labor 


Employment of 
the Walsh-Healey 
tion hine ot 
the employer, a contractor who 
$400,000 worth of canned nuts to 
In addition, he was 
$1,300 for 


children violation of 


Act 


excess 


in 
resulted in imposi 
$65,000 on 
supplied 
the ted 
liable 
overtime-pay 


ot a in 


eral government 
for more than 


violations as well 


The employer proffered the defense that 
the Walsh-Healey Act not 
purchase of supplies which may usually b« 
the market Phe 
examiner found that this exemption appli 
to such pure hases as the government 
makes the market Phe 


makes such purchase 


does apply t 


bought on open hearing 


only 


usually in open 


government usually 


im 


either 

mediate 
procure 
express 


when publi 
delivery « 
ment agenc¢ 


language < 


exigency 
f goods « 
autho 
Statute 


y 1S 


tT a 


requires 
r when the 
rized by the 


to buy “in 


Hours 
42 

43 

46 
47-} 
49-4 


56 


Decimal 
(29 
038 
065 
079 
Q9® 
143 


Earnings 
$70.00 
70.00 
70.00 
70.00 
70.00 
70.00 


452 x $70,00= $31.64 


Constant Hours—Varying Earnings 


Hours 


47-¥, 


Earnings 
$ 61.50 
62.1 


the open market.” 


sought the advantage 
Walsh-Healey Act, 


from the provi 


The employer also 
of Section 24(b) of the 
which exempts employees 
(1) the 
contract 


sions of the law if goods called for 


by a government are taken from 


hand which 
the 

engaged in producing addi 
the 
during the 
However, for an employer to take 
advantage of the “stock 

the following must prevail 


stock on was 
to the 


employees 


produced prio 


award of contract and (2) the 
are 
being added to 


ot! 


are 
the 


tional goods which 
stock 


contract 


pile periormance 


pile” 
(1) 


exemption 
He 


must 


ma 


47-3 
47-¥, 
47-¥, 
47 
47 
47 


72.00 
71.25 
68.00 
62.00 
64.10 


$461.00 x .079=$36.42 
Mul 


monthly 


To convert into weekly equivalent. 
tiply semimonthly salary by .4615; 
salary by .2308; yearly salary by .01923. 


To convert into hourly equivalent for 40 
hours.—Multiply weekly salary by .025; 
semimonthly salary by .01154; monthly salary 
by .00577; yearly salary by .00048 


To convert into hourly overtime equiv- 
alent for 40 kours.—Multiply weekly salary 
by .0375; semimonthly salary by  .0173; 
monthly salary by .00866; yearly salary by 
000721. 


Caution.—Be certain that straight-time 


earnings are not below the legal minimum 


Wages Hours 


customarily 
terial which 


stock 
is unidentifiable as 


manta a 


pile ot 


to the time 


work was performed on any particular unit 
(2) Such stock pile must, at the 
and at all 
effect, be 


demands 


in the pile 
the 


contract 1s m 


time award times while 
the 
fulfill 
tract 
filled 


instant 


o! 
Ssulticient to 
under con 
fact be 


Im the 


the 
(3) 


Irom 


remaining 
The 


that very 


must 
stock 


contract in 
pile 

failed to 

his 


amount of nut 


Case the employer mect 


these requirements, since inventory at 


no time approached the 


supplied to the under contract. 


Phe 
Walsh 
tiple 


government 


Administrator called attention to the 


Healey Act's 


contracts aré 


coverage where mul 
awarded on a single 
invitation bid. Regulations make each such 
all of them 
an $10,000 
funsten Company, CCH 


(Fourth Edition), Vol 


contract subject to the law if 


together amount to more th 
(Matter of ma 
Lasor Law Report 


ume 3, 1 29.023) 
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CURRENT LITERATURE 





in the Labor Field 





The Experts’ Expertise 


Intellectuals in Labor Unions, Harold L. 
Wilensky. The Free Press, Glencoe, Illinois. 
1956. 336 pages, $6. 

This book is about organized labor’s 
“hired brains”—the staff experts—-variously 
called technicians or specialists, who may 
be attorneys, economists, statisticians, engi- 
neers, researchers, public relations men, edi- 
tors, legislative representatives or pension 
and insurance actuaries. The author de- 
scribes the relationship of these “men of 
knowledge” to the “men of power” in the 
national headquarters of the American trade 
unions. 

Jased upon personal interviews, question- 
naires, observations and documents, infor- 
mation has been collected by the author 
from some 250 persons connected with 39 
unions. The text concentrates on 156 top 
staff experts who fill the “intelligence func- 


tion” in 28 unions. 


The men who perform the intelligence 
functions for unions today have something 
in common with one another, These men 
are, or once were, intellectuals. Now they 
are responsible to elected union officials, to 
whom they bring bodies of specialized in- 
formation and skill which they have ac- 
quired through formal education or training 
on the job. 

Mr. Wilensky has categorized all the 
specialists into three functional types. He 
calls them the Facts and Figures Man, the 
Contact Man and the Internal Communica- 
tions Specialist. Each has a distinctive 
focus of activities, talents, knowledge and 
background. Of them he says: 

“The bread and butter nucleus of the 
work of the Facts and Figures Man— 
lawyer or economist—puts a premium on 
his ingenuity. He becomes skilled in the 
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production of quick and simple answers to 
complex questions.” He plays the general 
“Information Please” role. 


The “second group of experts . . . share 
a primary concern and skill with facts 
about and techniques of manipulating the 
thoughts, feelings, and conduct of men. 
They are the experts who furnish the politi- 
cal-ideological intelligence the union leader 
needs to find his way around in bureaucratic 
society. Theirs is a skill in mediating the 
complex relationships between the union 
and the outside world. ‘Trouble-shooting’, 
‘keeping us out of trouble’, ‘putting in the 
fix’, ‘expediting’—these are typical phrases 
officers and experts alike use to describe 
their activities. 

“The third group of staff experts are dis- 
tinguished by their background in radical 
party politics and/or union politics ... . 
They are specialists who furnish political- 
ideological intelligence to buttress the union 
leader in his task of communication and 
control within the union.” 


Mr. Wilensky asks: How much impact 
on union decisions do these hired function 
aries have? He answers that their word 
is suspect. The unions regard those who 
have come from without as nothing more 
than being experts in symbol manipulation 
or word mastery. This union anti-intellectu- 
alism may be nothing more than anti 
outsiderism. Many within the rank and file 
have a high regard for the practical-experi- 
ence myth—that political, organizing, nego- 
tiating and administrative talents and ideas 
are the exclusive property of line officers 
from the rank and file, and can be acquired 
only through direct experience at the work- 
bench or in local activity and that to be of 
practical value, experience has to be first 
hand, direct-had by the man who is going 
to make use of it. To this way of thinking, 
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true knowledge and understanding of the 
union and the industry cannot be attained 
vicariously. 


The author has presented us with verbal 
pictures painted by the experts themselves 
as to their skills, where they come from, 
what they do, what motivates them to work 
for a union, what happens to them in the 
labor organization and what adjustments 
they have to make, as well as their rewards 
and frustration. On the other hand, he 
offers the words of those who hire the 
experts, as to why they were hired, how 
they were selected and how the union us 


shapes and eliminates them 


Unchecked Power 


Legal Immunities of Labor Union Roscoe 
Pound. American Enterprise Association, 
Inc., 1012 14th Street, N. W., Washington 
5, D. C. 1957. 58 pages. $1 

Just lately it seems that men like Wolman 
and Petro have been expressing, in exact 
legal theories written in legalese, what lay 
men have been thinking and struggling to 


1 Ss 
expre 


Now comes Roscoe Pound, professor at 
Harvard University, who shows us that 
modern unionism is an exhumation of medi 
eval theories of legal immunities Che im 
munities of sovereigns, churches, charities 
and other organizations or individuals stand 
ing in the sovereigns’ lavor, have been some 


thing that free men have been trying to 
i 


throw off through the last several hundrec¢ 


vears of history 


Che immunities of labor unions rest upor 
four established features of labor law 
(1) substantial elin ination, as against labor 
rganization, of what in practical effect is 
the assured method of enforcing the law 
applicable to verv one else, 
(2) refusal of labor organizations to be 


treated as legally responsible organizations 
by becoming incorporated and so legall 
tangible entitic 3 

(3) not distinguishing unlawful action by 
wrganizations, their leaders and thet 


labor 
members, done outside of the employer 
employee relation, from practices in that 
ré lation, and 

(4) committing all matters affecting labor 
ganizations to an administrative agen 
instead of confining its jurisdiction to mat 
ters involved in the employer-employee re 
lation 

The Pound program does not call for the 
irradication of unions, rather it asks for a 
general policy against concentration of ul 
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checke power! | i pt uch a enera 
policy would be but returning i precey 
which is one the foundatior ur poli 
It is not a legitimate pur st la " 

to tree unions t lo whatever the ead 
conceive t be t the enera idvanta ! 
OTrgal ed ibor u the wa I estra 
trade and commerce ind «ae 


petition 


A Look at Unemployment 
Compensation Laws 


Financing Unemplowment Compensation 


Ohio’s Experience Edison L. Bower Paul 
G. Craig and William Papier Bureau « 
Business Research, College of Commerce 
and Administratior The Ohi State U1 
versity, Columbus, Ohio. 1956. 314 page $4 
Ohio’s mecreasing reserve fund for com 
pensable unemployment has created a great 
deal of discussion as to whether or not 
taxes should be lowere d, benefits liberalized 
the fund reduced, or a combination of these 
actions taken Phe ume sort of discussion 1 
going on in other states where the reserve 


is high and unemployment is lk 


This study attempts to answer e above 
questions and, furthermore, to (1) approxi 


mate average annual unemployment com 


pensation cost for the eat 1953-1962 
under four different a Imptions as te level 
ot covered employr ent: (2) determine effect 
upon these various estimates of possibl 
changes in the benefit provisions; (3) formu 
late a reserve policy that is clearly tate |; 
(4) formulate principles of financing; ) 
evaluate the amount ot the reserve fund and 
the tax struct ‘ I view 1 the poli r 
formulated and the estimated cost of benefit 
These five purpose were accomplished 
by estimating the volums ft covered unem 


ployment in the years from 1940 to 1952 had 
a “composite unemployment compensation 


law,” similar to the 1952 law, been in effect; 


estimating the volume of the same during 
the 1920-1939 period; deriving a possible 
range of future legislation and unempk 
ment tor the 1953-1962 period; and deter 
mining the relationships among the variable 
of legislation, <« m i tne ¢ t of! 
unemployment benefit In order to accom 
plish the last, the authors have postulated 
four different pattert ot covered compen 
sation based on possible cours € event 
The authors have listed 29 different find 
ings of major interest, all expanded within 
the text and discussed a thoroughly a 
possible, as are other findings of a less out 


standing nature 














One of the findings of interest is that 
there are three patterns of compensation 
seen: About 62 per cent of covered unem- 
ployment is compensable; in periods of low 
unemployment 71 per cent of covered un- 
employment is compensable; and in periods 
of high unemployment about 45 per cent of 
covered unemployment is compensable. One 
can easily see that the changes in economy 
since the Depression era indicate that such 
low levels of employment will not occur 
again. However, it also makes clear that the 
current compensational program is best 
equipped to handle the unemployment prob- 
lem of a prosperous economy with only 
slight recessions. 


California Reprint 


Measuring with a Broken Yardstick. Irving 
Bernstein. Reprint No. 64. Institute of 
Industrial Relations, University of Cali- 
fornia, Los Angeles 24, California. 1957. 
Five pages. 

Trade union membership is in a state 
of statistical disorder. Only loose esti- 
mates of membership are obtainable, for 
some unions deliberately overstate or un- 
derstate membership for per capita purposes. 
Before an accurate figure can be given, a 
union member must be defined. The au- 
thor proposes to mend the “broken yard- 
stick” in either of two ways. First, he 
suggests that the Bureau of the Census 
add the following question to its monthiy 
sample of the labor force: “Are you a 
member of a labor union?” Of course, 
membership must be defined in advance. 
A by-product of the survey would be the 
relationship of membership to employment. 
Foreign membership would automaticaily 
be excluded and a statistic of national mem- 
bership would be published in the Monthly 
Report on the Labor Force, The other sug- 
gestion is to add a set of questions to the 
decennial census which would give not only 
the national figure, but the number of union 
members by state, region, industry, size of 
community, occupation, union and federation. 





ARTICLES 





Libel in Labor Disputes . . . To what 
extent is the right or privilege of employers 
and union members to debate freely the 
merits of labor disputes or industrial rela- 
tions limited by the opposing right of other 
parties to be protected against defamation? 
A practicing attorney in California discusses 
the problem in the light of the law of that 
jurisdiction. The basic rule laid down in 
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nonlaber cases is that statements which have 
a direct tendency to injure a person either 
in his general reputation or in his mode of 
earning a livelihood are libelous per se. On 
the other hand, words which merely disparage 
—without charging the proprietors personally 
with any fraud, dishonesty, or other busi- 
ness malpractice—are not libelous on their 
face. Whether a strong attack upon an 
employer's labor policies or a scathing de- 
nunciation of a union’s organizing or bar- 
gaining methods falls within the prohibited 
area of libelous remarks or the category of 
permissible criticism is determined under 
Section 47 of the California Civil Code. 
Statements of both labor and management 
to persons having an interest in a dispute 
are not libelous if made “without malice,” 
where the publisher “is also interested” or 
“stands in such relation to the person in- 
terested as to afford a reasonable ground 
for supposing the motive for the communi- 
cation innocent” or “is requested by the 
person interested to give the information.” 
—Gilbert, “Privileged Publications in Labor 
Disputes Under California Libel Laws,” 
Southern California Law Review, December, 
1956. 


Who Is an Agent? . . When either 
unions or employers act through others, 
having real or apparent authority to so act, 
they are responsible for the illegal behavior 
of such persons by virtue of the agency 
relationship created. This doctrine of im- 
puted liability or responsibility is applied 
as long as the agents function within this 
scope of this real or apparent authority. 
Acts performed outside this scope by agents 
cannot be attributed to unions or manage- 
ment unless this behavior is ratified at some 
later time. However, in determining who 
are agents of the employer or the union, the 
National Labor Relations Board is regu- 
lated by Section 2(13) of the Taft-Hartley 
Act. This provision makes it clear that, 
whether or not a person is acting as an 
“agent” of another person, the question of 
whether the specific acts performed were 
actually authorized or subsequently ratified 
shall not be controlling. The author of this 
article, a prolific labor-management writer, 
has illustrated the difficulty of applying the 
concept of agency by the NLRB. He be- 
lieves that the main criterion used by the 
Board to hold unions liable for the activities 
of supposed agents is whether or not they 
are functioning within the scope of their 
employment or within their real or apparent 
authority when illegal conduct occurs.— 
Daykin, “Liability of Unions and Employers 
Under the Labor Management Relations 
Act,” Iowa Law Review, Spring, 1957. 
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News of Work 
and Working People 








Meetings of Labor Men 
AFL-CIO Conventions.—July 1: Inte: 


national Brotherhood of Operative Potters, 
New Orleans, Louisiana. July 8: American 
Newspaper Guild, St. Louis, Missouri; 
Washington State IUC, Seattle, Washing 
ton. July 10: Insurance Workers of America, 
Buffalo, New York. July 22: United Garment 
Workers of America, Seattle, Washington; 
Brotherhood of Lé 


International mngshore 


men, Chicago. July 25: American Federa- 
tion of Television and Radio Artists, San 
Francisco. July 29: Texas State IUC, 


Austin, Texas. 


-July 15: Interna 
Railway Employees 


Independent Unions 
tional Association of 
Shreveport, Louisiana 


American Bar Association.—Annual meet 
ings of the Labor Relations Section of the 
American Bar Association will take place 
July 10-12, in New York City, July 
25-26, in London, England 
New York 
committees on education in labor 
labor law periodicals and publications ; 


and 
General ses 
sions in will hear reports of 
rela 
tions ; 
labor arbitration; state labor legislation; ad 
ministration of union-employer contracts; 
lawyer’s role in improving the processes of 
collective bargaining; wage-hour legislation; 
National 
and procedure; and 
Act. The London 
will deal with American law 
lations; the lawyer's contribution to labor 


management cooperation from an international 


Relations Board 
National 


general 


Labor practice 


Rela 


sessions 


Labor 
trons 


and labor re 


viewpoint; and English law and collective 


bargaining 


Association of State Mediation Agencies. 
—This year the sixth annual meeting of the 
Association of State Mediation 
will be held at the Monticello, 
campus of the University of Illinois, 
16-18 


Aven 1¢és 
Illinois, 
July 


The proceedings of this meeting will 


Rank and File 





be published in a forthcoming issue of the 


JouRNAI 


Union Summer Schools 


AFL-CIO.—July 7-12: Brotherhood of 
Maintenance of Way Employes Labor 
Conterence Cornell Lniversity. Ithaca 
New York; International Association of 
Machinists (Great Lakes Territory). Leader 
ship School (basic and advanced) Oh 
State University, Columbus, Ohio 

July 7-13: United Papermakers and Papert 


workers, Textile Workers Union of America, 
Oil, Chemical, and Atomic Workers Interna 
tional Union. Union Leadership Training 
School Rutgers University, New Bruns 
wick, New Jersey: International Ladi 

Garment Workers’ Union (Midwestern) 
Summer Institute University of Wiscon 
sin, Madison, Wisconsin; Communication 
Workers of America. Eastern Conference 
(males) Basi { ourse Communication 
Workers of America Institute, Front Royal 
Virginia; | nited Steelworker ol America 
Summer Institute. Pennsylvania State Uni 
versity, University Park Pennsylvania 
Amalgamated Clothing Workers of Ameri 

Pennsylvania Joint Board. Summer School 


Amalgamated Clothing Workers Union Cente 
( ornwall, Penns Ivana: Amalgamated Clot} 


Ninth Annual 


ing Workers of America 

Training Institute Bard College Annan 
dale, New York: United Steelworker of 
America. Summer School, University of 


Illinois, Urbana, Ilinoi 


July 7-19: Kentucky State Federation of 
Labor. Kentucky Labor School. Western 
State College, Bowling Green, Kentucky 

July 8-12: West Virginia Federation of 
Labor, West Virginia Industrial Union 
Council. Labor Education Institute. West 
Virginia University, Morgantown, West 
Virginia; National Optical Workers Con 
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ference. Cornell University, Ithaca, New 
York, 

July 11-14: International Brotherhood of 
Electrical Workers Local 3. Labor Con- 
ference. Cornell University, Ithaca, New 


York. 


July 14-19: International Association of 
Machinists (Great Lakes Territory). Ueader- 
ship School. Kellogg Center, Michigan 
State University, East Lansing, Michigan; 
Brotherhood of Locomotive Firemen and 
Enginemen, Brotherhood of Railroad Train- 
men. Labor Conference, Cornell University, 
Ithaca, New York; United Rubber, Cork, 
Linoleum and Plastic Workers of America. 
Summer Institute. Ohio State University, 
Columbus, Ohio. 


July 14-20: Communications Workers of 
America for Eastern Conference (females). 
Advanced Course. Communciations Workers 
of America Institute, Front Royal, Virginia; 
United Steelworkers of America. Summer 
School. University of Illinois, Urbana, Illi- 
nois; Wisconsin State Federation of Labor. 
Summer Institute. University of Wiscon- 
sin, Madison, Wisconsin; American Feder- 
ation of ‘Teachers. Summer Workshop. 
University of Wisconsin, Madison, Wiscon- 
sin; United Steelworkers of America. Sum- 
mer Institute. Pennsylvania State University, 
University Park, Pennsylvania. 

July 18-21: International Brotherhood of 
Electrical Workers, Local 3. Labor Con- 
ference. Cornell University, Ithaca, New 
York. 

July 21-26: California State Federation of 
Labor. Health and Welfare Conference. 
Hotel Carrillo, Santa Barbara, California; 
International Association of Machinists 
(Northeastern Territory), New Jersey State 
Council of Machinists, Leadership School 
(basic and advanced). Rutgers University, 
New Brunswick, New Jersey. 

July 21-27: United Steelworkers of Amer- 
ica. Summer School. University of Illinois, 
Urbana, Illinois; Communications Workers 
of America (North-Central) (coed). Sum- 
mer Institute (all courses). University of 
Wisconsin, Madison, Wisconsin; Retail 
Clerks International Association (Central 
Division). Summer Institute, University of 
Wisconsin, Madison, Wisconsin; International 
Chemical Workers Union, United Papermakers 
and Paperworkers of America (Region 7) and 
International Union of United Brewery, Flour, 
Cerec}, Soft Drink and Distillery Workers. 
Union Leadership Training School. Antioch 
College, Yellow Springs, Ohio; Communi- 
cations Workers of America for Eastern 
Conference (male). Local Officers Course. 
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Communications Workers of America In- 
stitute, Front Royal, Virginia; United Steel- 
workers of America. Summer Institute. 
Pennsylvania State University, University 
Park, Pennsylvania; United Steelworkers of 
America (District 4). Labor Conference. 
Cornell University, Ithaca, New York. 


July 28-August 2: International Associa- 
tion of Machinists (Northeastern Territory), 
New York State Council of Machinists. 
Machinists Leadership School. Cornell Uni- 
versity, Ithaca, New York. 


July 28-August 3: United Steelworkers of 
America, Summer Institute. University of 
Wisconsin, Madison, Wisconsin. Communi- 
cations Workers of America (North-Cen- 
tral). Summer Institute (all courses). 
University of Wisconsin, Madison, Wis- 
consin; Communications Workers of Amer- 
ica for Eastern Conference (female). Local 
Officers Course. Communications Workers 
of America Institute, Front Royal, Virginia; 
United Steelworkers of America. Summer 
Institute. Pennsylvania State University, 
University Park, Pennsylvania. 

July 29-31: New Jersey State Federation 
of Labor. Twenty-seventh Annual Labor 
Institute. Rutgers University, New Bruns- 
wick, New Jersey. 


Labor’s Institutes 


In an attempt to give their locals new 
ideas, more facts and better techniques, 
unions are conducting their own schools 
this summer. 


School bells wiil continue to ring this 
summer, but to summon unionists—mem- 
bers, stewards, committeemen and officers— 
to classes. It has been estimated that close 
to 8,000 will spend some of their vacation 
time this summer in attendance at institutes, 
training programs, seminars and workshops 
conducted by organized labor in a variety 
of places—college and university campuses, 
union vacation resorts and education centers. 

While summer educational programs de- 
signed to fill labor’s needs are not new—the 
University of Wisconsin has been conduct- 
ing them for over 30 years—they are in- 
creasing in number and in rank-and-file 
participation. Generally these courses are 
of one week’s duration, financed by local 
union treasuries or by the local and its 
national or international affiliate. The fee 
charged for such programs includes food 
and lodging, as well as tuition. Besides 
class work, be it in the form of lectures and 
speeches, round-table discussions or demon- 
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strations, there is a good deal of planned 


mixed in to make learning en 


The 


programs can be realized from the amount 


recreation 


joyable as well. seriousness of thes 


#f money spent by organized labor in spon 
educational general. It 
reported 


soring activity in 


has been that the International 


Ladies’ Garment Workers’ Union spent 
over $600,000 on education in 1955 alone 


Amer 
Auto 


United Steelworkers of 
more The United 


and that the 


ica spent even 


mobile Workers earmark three cents from 
every member’s dues payment: for educa 
tional purposes. It is this money whicl 
makes umion school activity possible 

he summers have proved to be an ex 


ent time to conduct these schools be 


union students, “delegates” as they 
are called, take their 


schools are 


vacations at this time 
i hese conducted along informal 
considerably easier to m 


school 


lines, making it 


picnics, tours and sports, along witl 
ing 

that a delegate’s 
from breakfast—7:45 to 
concluding daily 
9:00 p.m 


States and the 


Curriculums indicate 


time is planned 


8:30 a.m, to the evening 
session 7:30 to 


United 


Subjects suc 


world. lab 


is the 
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and the Constitution, automation and i 
dustry are covered 
At a Midwest labor chool cond ted 


last year on the campus of a 


sity, the AFL-CIO declared here's m 

to school than meeting in classrooms.” ‘That 
is why orkshops” have become a b 
in umion school rganizatior W hat i 


vorkshop A workshop a sort ot 


to do it” activity in whicl tudents lea 
by doing It can concern itself with lab 
basi weapot thie mimeograp! machine I 
the film project It can conduct a parlia 
mental discu Ol teach |] b] pe | I 
ind how t nduct i picket ine 

Delegate come prepa ed t the 
text i cOpy t thes I ( tract ] 
pan ifge tormula pel I 4 | ellare 
plans cop f their lo« i] | ! ( pap 
ind sample ! andbill t the evidence 
of union activit Prepared th these tat 
gible re iit I mot! it the t 
cat appl Y acquired ! mat i l 
tec! que t the part lar Cal tuat 
Even t gh etiort are lade t pit the 
choo] progran it a practical local leve 
as ¢ videnced by dail ( I Ca I 
problen designed a rt of a “clink 7 





shop problems, there is extended coverage 
of international affairs and coverage of the 
International Labor Organization, United 
Nations International Confederation of Free 
Trade Unions, as well as domestic, social 
and cultural problems. 

The United Steelworkers’ director of edu- 
cation, Emery F. Bacon, explains the pur- 
pose behind his union’s education program 
in these words: 

“Some twelve years ago on the campuses 
of The Pennsylvania State University and 
Antioch College, there were held three 
weeks of labor institutes for the member- 
ship of the United Steelworkers of America. 
In the intervening years, the institutes, 
sponsored cooperatively by the Steelwork 
ers’ Union and the universities, have spread 
to 30 campuses an? involve some 40 weeks 
of instruction. 

“During the summer of 1957, some 6 to 7 
thousand Steelworkers will leave the blast 
furnaces, the rolling mills, the fabricating 
shops, and the ore mines, to take refresher 
courses in collective bargaining, trade union 
principles, community relations, interna- 
tional affairs, et cetera. 

“The program sponsored by the Union 
aims at having an individual attend four 
annual programs on a university campus 
and, during the four years, to participate 
consecutively in programs dealing with: 

“1. The Steelworker—His Union and His 
Job; 2. The Steelworker—His Community 
and His Government; 3. The Steelworker— 
The Challenge of Leadership; 4. The Steel- 
worker and the World. 

“Any member of a Steelworkers’ Local 
Union is eligible for registration at the labor 
institute program. His registration, room 
and board, are paid for by the Local Union 
which sends him, or by the education fund 
his district. Upon his return to the 
Union, he is expected not only to 
report upon the institute within which he 
participated, but also to be active in devel- 
committee and the 
classes and conferences 
during the winter months. Through con- 
ferences and classes, over 100 thousand 
Steelworkers participated in adult education 
during the year 1956-57. 


within 
Local 


oping an educational 


establishment of 


“From the inception of the program in 
1945, the United Steelworkers of America 
has been interested in providing opportuni- 
ties in three main areas: 

“1. To provide for leadership within the 
Local Union and the International organiza- 
tion by offering opportunities for ,under- 
standing better the rights and responsibilities 
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of union members; likewise, by providing 
instruction in the fundamentals of trade 
unionism, such as grievance procedure, col- 
lective bargaining, labor history, et cetera. 

“2. To instruct in the skills required for 
the job within the industry in which he 
works. This training has to do with the 
operation of machines, the development of 
training programs for apprentices, the un- 
derstanding of industrial engineering in the 
areas of time and motion study and job 
classification, and the general economics of 
the industry in which the member is en- 
gaged. 

“3. To offer 
standing a union’s relationship to the com- 
munity in which it operates, and the 
organizational structure of the many public 
and private agencies found within the com- 
munity.” 


opportunities for under- 


Right-to-Work Laws 


Connecticut and Louisiana Legislatures 
reject right-to-work proposals. 


On May 8 in a house roll-call vote of 
150 to 88, the highly industrialized State of 
Connecticut rejected a right-to-work meas- 
ure in the form of a bill, H. 140, outlawing 
compulsory unionism. Political party affilia- 
tions dissolved on this issue and Republicans 
joined Democrats in a Republican-controlled 
legislature to vote down this measure. 

In Louisiana a constitutional amendment 
which would have restored the state’s gen- 
eral right-to-work provision, which was re 
pealed last June, 1956, was defeated on May 
14 by a decisive 25-to-8 
SCR 1. The state does have a right-to-work 
measure, which it initiated upon repeal of 
right-to-work law, 


senate vote on 


the previous general 
applying to agricultural workers only. 

An antiorganizational picketing law, H. 
702, introduced in Illinois, was buried in 
committee, by a 104-to-64 vote of the house 
on May 13 


AFL-CIO Executive Council 
Disciplinary Action 


Teamster president is ousted as AFL- 
CIO vice president and executive coun- 
cil member; three unions are disciplined 
for failure to clean up. 


The AFL-CIO Executive Council re 
moved Dave Beck, Teamsters Union presi 
dent, as an AFL-CIO vice president and 
council for “violating the 
that union funds are 


member of the 


basic trade union law 
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trust.” The council thereupon 
English, Teamsters secretary 


a sacred 
elected John F. 
treasurer, to replace Mr. Beck 

George Meany, AFL-CIO president, de 
that the Teamsters “took 
vantage of his position as a trade union 
official to money belonging to dues 
paying members for his own personal gain 
and profit.” 


clared head ad 


use 


In a session largely devoted to the prob 
lems of corrupt influences in the labor 
movement—some of which had been known 
prior to the Senate and House committees’ 
labor and business, the 
the Laundry 
for having 


investigations of 
council suspended Workers’ 
International Union failed to 
clean up. The suspension also involved the 
International Association of Cleaning and 
Dye House Workers, which recently merged 
with the Laundry Workers. 
83,000 union members affected by this ac 
The declared that it 
recommend expulsion of the union 
AFL-CIO convention 

The reason given for suspension was that 
the union did comply “in good faith 
with orders from the Executive Council to 
up corrupt influences in the 


There are some 


tion council also 
would 
at the forthcoming 


not 


union.” 
Two other unions were disciplined. The 
Union of Distillery, Rectify 
Workers of 
the 


clean 


International 
ing and Wine 
25,200 members 


America—with 


Allied Industrial 


and 


(formerly the Inter 
Automobile Workers 
120,000 members 
for 
suspended, 


Workers of 
national l[ 
of America) 
on 


America 
nion ot 
with were 
hese 
the 


agree to 


placed probation one year 


unions will be announced 


executive council, if they do not 


an imspection of their operations during 


the probationary period 
Che 


unions had taken steps 


that while these two 


“partially correcting 


council tound 
the abuses reported by the Ethical Practices 
Committee,” it “satisfied” that they 
have “fully complied with the 
rectives and have satisfactorily cleaned house 


was not 
coun il’s al 


New Union Report Forms 


New forms introduced for union report- 

ing beginning June 30. 

The 
that 
tional reports required by unions under the 
Taft-Hartley Act have been prepared. The 
new will for reports by 
fiscal year 


Secretary of Labor has announced 


new torms tor financial and organiza 


forms go into use 


unions whose ends on or after 


June 30, 1957 
Mitchell 


ince the 


The forms were revised, Secretar) 


stated, in view of developments 


original form was adopted ten years ago 


Malprac tices by 


that 


SOTneE officials have 
the 


inadequate in scope, he 


union 


indicated registration form " 


leclared 





IN DEFENSE OF RIGHT-TO-WORK 


LAWS—Continued from page 468 





other workers to join the union or lose thei 


jobs “ 

Father Toner next states that 
Court of the United States 
“affirmed” that there is a 
right to work 
compulsory union membership imposed by 


the Supreme 


has never 
constitutional 
subyje cted to 


without being 


“mutually acceptable” to 
Rather, he 


catevori ally 


a “legal” contract 
union says 

Court 
entorcement ot 


the results of 


management and 
7 the 


confirmed the 


has 


union-security 


contracts even when such a 


Workers Fed 
{ 64,769 
(1948) 
refused 


“In State v. Traffic Telephone 
eration of New Jersey, 15 LABOR CASES 
142 N. J. Eq. 785, 61 Atl. (2d) 570, 575 
the Court of Chancery of New Jersey 
to equate the right to quit with the 
strike, with these observations 

A strike is a concerted cessation of work 
intended to disrupt the business of the em 
ployer, and thereby induce him to act in a 
manner desired by the strikers. /t has, and is 
intended to have, an entirely different effect 
from that produced by individuals inde 


right to 


acting 


Right-to-Work Laws 


contract deny employment 


ployees had hee 


union tor exercisil 


change of collective 


ative 
In Supper rl 
Palmolive-Peet c: 
const I 
vhich it has hru | 
Toner, ho Vet ror 1O ! i! nal T 
re decided.* 


Act a 


has no 
field in ather 
and I 


Labor Rel 


were raised m it 


lf the National 


pendently, who resign their employment 
The Union suggests that there is an inherent 
or constitutional right to strike, a right beyond 
the reach of the State I know of no such right 
when the strike will cause injury to the 
public In opinion the 
Union's \ this res 
tional disaster (Italics 
"17 LABOR ( * 65,445 
(1949) 
* Boyd 1 
Shelley 1 


great 
idoption of 


might lead to na 


my tne 

pect 
upplied.) 

338 «(i 


view in 


"ASES 


6458 (1876) 


(1948 


Alabama, 94 | S. 645 


Kraemer, 334 |( 5S. 1, 89 
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amended by the Taft-Hartley Act, 
ported today to authorize a discharge from 


pur- 


employment of one who had lost his union 
membership for behalf of a 
rival union, its constitutionality 
best be doubtful. But 
overturned the statutory policy enforced in 
Colgate-Palmolive-P eet As Father Toner 
the National Labor 
Labor Acts both for- 
bid discharge of a person for lack of union 


agitation on 
would at 


Congress itself has 


subsequently observes, 


Relations and Railway 


denied 
than 


where membership is 
othe 
regular initiation 
fees, dues and assessments.” The discharge 
sustained on statutory 
Colgate-Palmolive-P eet 
unlawful 


membership 
or terminated for 


failure to 


any reason 


pay or tender 
from employment 
grounds in 
therefore, be 


would, 
today. 

Tile Layers Protective Union, Local 
that it 
to destroy completely the position of the 
so-called RTW supporters ... .” But 
the While 


face it does seem to lend support to Father 


Senn Uv 


5.“ is cited with the comment “seems 


Senn case is deceiving. on its 


Toner’s position, the fact is that it is sut 
One 
yenn was picket- 


generis and authority for very little.® 
of the major concerns in 
ing, an activity which at that time enjoyed 
a halo which 
has since been tarnished considerably.” Ad- 
ditionally, the Supreme Court 
faced with a finding of fact by the Wiscon 
sin that the the union 


under conditions prevailing in the tile-set- 


a glittering “free speech” halo 
was there 


courts situation of 
ting industry in 1935-1936 made its objective 
not arbitrary or capricious but one founded 
in necessity. The current right-to-work law 
involves very different considera- 


Would the 


Senn case be found rooted in neces- 


question 


tions. objective of the union 


in the 
sity today? 


" Section 8(a)(3) of the National 
tions Act, 29 USC (Supp. V) Sec 
so construed in Radio Officers’ Union v. 
25 LABOR CASES { 68,113, 347 U. S. 17 
Section 2, Eleventh, of the Railway Labor Act, 
45 USC Sec, 152, Eleventh, was so construed in 
Railway Employes’ Department v. Hanson, 30 
LABOR CASES { 69,961, 351 U. S. 225 (1956), and 
in International Association of Machinists v. 
Sandsberry, cited at footnote 9 

“1 LABOR CASES { 17,023, 301 U. S 

* Senn was never cited by the unions who 
were parties to the Hanson case, cited at foot- 
note 22, or those who were parties to the 
Sandsberry case, cited at footnote 6. Nor was 
it cited by the union organizations who ap- 
peared as amici curiae in Hanson in the Su- 
preme Court of the United States. The union 
appellants in Hanson, in note 2, page 17, of 
their Supreme Court brief, conceded that if 
enforcement of a union shop agreement sanc- 
tioned by the Railway Labor Act involved 
governmental action, “serious constitutional 
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Labor Rela- 
158(a)(3), was 
NLRB, 
(1954) ; 


468 (1937). 


another factor to consider 


force of the 


There is still 
in evaluating the Senn case, for 
Senn was unable to point to a specific job 
which he had which he had 
solely because he 


This led the 


that the annoyance 


lost o1 been 


denied was a nonunion 


man. Supreme Court to say 
to him of the picketing 
was net an invasion of a constitutional lib- 
that a “hoped-for” not 
property secured by the Constitution.“ Right 
to-work laws not 
which Senn 


workers in 


erty and job is 


into the vague 
They 


prospective 


reach 
found 
present 


do 
area in himself 
protect and 
employment which would be theirs 
interference in the 


union membership. 


except 


for union form of com- 


pulsory 


The recent Supreme Court decision in 
Railway Employes’ Department v. Hanson” 
is cited as “further refutation of the fraudu- 
lent claims of the RTW sponsors.” Father 
Toner exaggerates the significance of that 
The Supreme Court did indeed 
there rule that compelling all workers to 
contribute to the 
ing does not violate either the First or Fifth 
Amendments. 
the 
repeatedly stating that it 
the 
record in that 
itself is subject to 


decision. 
costs of collective bargain 


But it very carefully cast its 
possible 


opinion in narrowest terms, 


was limiting its 


decision to facts presented in the slim 


The Hanson 


extensive 


case decision 


review quite 
beyond the scope of this acticle,” and it is 
that it 


litigation 


cleat leaves much open for further 


The Court expressly cautioned 


[that is, conditions 


other than money payments] are in fact im- 


“If other conditions 


posed [as a condition of employment], or 
if the 


assessments 15 


exaction of initiation fees, or 


rorcing 


duc Ss, 


used as a cover for 


conformity or other action in 


contravention of the First Amendment, this 


ideological 


questions'’ would be presented, 
no significance to Senn 
“Compare Thornhill v. Alabama, 2 
CASES { 17,059, 310 U. S. 88 (1940), 
Swing, 3 LABOR Cases { 51,112, 
(1941), and Bakery Drivers Local v. Wohl, 5 
LABOR CASES { 51,136, 315 U. S. 769 (1942), with 
Giboney v. Empire Storage & Ice Company, 16 
LABOR CASES { 65,062, 336 U. S. 490 (1949), 
Hughes v. Superior Court, 18 LABOR CASES 
65,762, 339 U. S. 460 (1950), Teamsters Union 
v. Hanke, 18 LABOR CASES { 65,763, 339 U. S 
470 (1950), and Building Service Union v. 
Gazzam, 18 LABOR CASES { 65,764, 339 U. S. 532 
(1950) 
* Cited at footnote 44 
* Cited at footnote 22 
“See McClain, ‘‘Compulsory ‘Freedom’ to 
Join a Union,’’ 42 American Bar Association 
Journal 723 (August, 1956), and ‘‘New Judicial 
Concepts: Right to Work—Union Membership,”’ 
8 Labor Law Journal 159 (March, 1957). 


They attached 


LABOR 


AFL vw. 
312 U. 8S. 321 


at p. 482 
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judgment will not 
that cas¢ For we pass narrow 
Eleventh of the Railway Labor AY 
We express no opinion on the use of « 
conditions to secure or maintain member 
ship in a labor organization oper: 
a union or closed shop agreeme1 
What of union use of members’ du 
ree lo! political purposes, tor busine 
ires and for the wide var 
unrelated to collective bargaining 
labor leaders frequently 
ss undertakes to 
require workers 
money to a union, but 
lves to its discipline 
iot prejudice tl decision” in tl to submit ay 
take an oat! 
lig te the 
a decision dated June : 
preme Court of Georgia in Loope 
uthern Florida Railway Compan 
court observed that the issue had 
settled by the Supreme Court 
States in Hanson and ruled 
could not constitutionally 


sory membership in a unio 


political activiti Reversing 


had disn 
injunctive 
said 
do not believe 
compelled to « 
ideas, politics ane 
We believe 


exactio 


unprecedented 
article 
' 
successlui 
estimated that the 
million dollars derived 
ees 


coun 
has received so much attenti 
months—spent $100,000 just 

keep the right to-work 

ballot in Washington, and almost Sion 
fighting it at polls. It is estimate: 
other unions spent some $150,000 at the 
liminary stage, and additional hundred 


thousands subseque ntly 
* Cited at footnote 22, at p. 238 


Right-to-Work Laws 





“free-rider” complaint 
does not take into account the fact that 
those who benefit from the activities of 
church, fraternal and charitable organiza- 
tions have no legal claim to the benefits 
they receive, while nonunion members cov- 
ered by the terms of an agreement nego- 
tiated by a union do have an enforceable 
legal right to the “benefits” of that agreement. 


this answer to the 


Neither of his points is well taken. While 
there doubtless are many indirect benefits 
to countless people from the work of reli- 
gious, fraternal and charitable organizations, 
there also are many who receive direct and 
immediate benefits. Do these organizations 
claim a right to be reimbursed in full by 
those whom they assist or condition their 
benefits upon an agreement to pay’? Do 
they assert a right to compel every bene- 
ficiary, direct or indirect, to join their asso- 
ciation ? 

Father Toner’s picture of the nonunion 
man’s enforceable legal right to the terms 
of any collective agreement secured by a 
union for the unit of workers involved is 
distorted. The nonunion man in a unit rep- 
resented by a union has—under the exclu- 
sive bargaining provisions of the National 
Labor Relations and Railway Labor Acts™ 
—no alternative but to accept the terms of 
any agreement negotiated by that union. 
He has no choice in the matter—he must 
the union-negotiated terms of em- 
It is hardly fair 


accept 
ployment or none at all 
to say that he has a “right” to those terms, 
for use of the word “right” implies a choice, 
and that the nonunion man does not have. 

Nonmembers, Father Toner says, should 
pay their fair incurred 
by the representative have 
legally hired to represent and protect them.” 


of the costs 
‘whom they 


share 


This is a peculiar statement for several rea- 


* 29 USC Sec. 159(a):; 45 USC Sec, 2, Fourth. 

"In American Communications Association v. 
Douds, 18 LABOR CASES { 65,760, 339 U. S. 382, 
401-402 (1950), the Supreme Court itself said: 

“Under the statutory scheme, unions which 
become collective bargaining representatives for 
groups of employees often represent not only 
members of the union but non-union workers or 
members of other unions as well. Because of 
the necessity to have strong unions to bargain 
on equal terms with strong employers, in- 
dividual employees are required by law to 
sacrifice rights which, in some cases, are 
valuable to them. See J. J. Case Company v. 
Labor Board [8 LABoR Cases 151,173], 321 
U. S. 332 (1944). The loss of individual rights 
for the greater benefit of the group resuits in 
« tremendous increase in the power of the rep- 
resentative of the group—the union.” (Italics 
supplied. ) 

In National Maritime Union v., 
LABOR CASES ‘ 64,450, 78 F. Supp 


Herzog, 14 
146, 155-156 
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sons. How can it be said that a man who 
votes against a unicn or ior a different union 
has “hired” the union selected by other 
workers in the unit? He is stuck with the 
victorious union whether he wants it or not. 


In this context, we may ask 
Father Toner has forgotten that the unions 
themselves pressed Congress for the power 
to represent and bind all workers in a bar- 
gaining unit, including those who are mem- 
bers of a different union and those who are 
members of no union. They saw then and 
know now the value of the monopoly vested 
in them by the exclusive bargaining princi- 
ple.” It ill becomes them to complain today 
that this valuable privilege which they sought 
so earnestly is a noxious burden for which 
they should be compensated. 


The nub of the “free-rider” complaint 
voiced by Father Toner is that the worker 
who has the “benefits” of union representa- 
tion without contributing directly to its ex- 
penses gets something for nothing. The fact 
is, however, that the man who has the “rep- 
resentation” of a particular union thrust 
upon him whether he wants it or not, and 
even though he may belong to another union 
or no union at all, does not get something 
for nothing. He provides consideration in 
full measure in surrendering through the 
compulsion of the law his right to be rep- 
resented by a union of his own choice and 
his right to bargain for himself if he chooses.” 
In the interests of the majority he is de 
prived of fundamental rights of his own, so 
that the majority has no substantial grounds 


whether 


for complaint—and certainly with the eco- 
nomic and political power, as we!l as wealth, 
unions have accumulated under this provi 
sion of law they have no need for relief in 
the form of compelling the dissenter to pay 


for services that are thrust upon him 


(1948), aff'd, 15 LABOR CASES % 64,587, 334 U.S 


584 (1948), a three-judge district court in the 
District of Columbia said: 

“Congress added to the fundamental 
right of employees to organize and to bargain 
with their employers, certain important privi- 
leges and benefits which had not existed there- 
tofore Not only was the right to organize 
unions and to bargain through them affirmed 
but also the privilege of becoming the exclusive 
bargaining agent of all employees in a bargain- 
ing unit was extended to a labor organization 
favored by a majority of such employees. More- 
over, employers were required to bargain col- 
lectively with the representative chosen by 
majority vote. This, to be sure, was an abridg- 
ment of the minority’s fundamental rights, as 
well as those of employers. But the importance 
of the broad public purpose sought to be served 
justified the means employed.” 

% See National Maritime Union 1 
cited at footnote 52 
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All that serves labor serves the 
nation. All that harms is treason. 

If a man tells you he loves 
America, yet hates labor, he is a 
liar. . . . There is no America with- 
out labor, and to fleece the one is 
to rob the other.—Abraham Lincoln 





United States today a 


wreat many people who do not be long to oT 


Chere are in the 


support a labor union. There are also many 


who do belong but on the basis of compul 
than 
these peopl do not 
some 


organizations 


sion rather choice. There are many 


reasons why want to 


be union members have religious 


scruples against such and 


others may have particular objections to 
have been and are 
United 
Others have leaders with socialistic 


Some 


particular unions. There 


Communist-dominated unions in the 
States 


objectives have been taken over by 


and thugs, and in others petty 


and 


gangsters 


thievery various torms of grait un 


may be found, Is wonder 


wish to st Wi from 


doubtedly 
that workers might 
such organizations °’ 


W hile 
that 
ficient reasons for not forcing people to join 


most people would acknowledge 


these examples provide good and suf 


or support a union, why should not any 
other reasons also be respected? Why should 
left their traditional freedom 


of membership in 


workers not be 
matter 
There may be 


of choice in the 
private organizations ? many, 

* Otten v. Staten Island Rapid Transit Com 
pany, 23 LABOR CASES ‘ 67,661, 205 F. (2a) 58 
(CA-2, 1953), aff'd, 29 LABOR CASES { 69,737, 229 
F. (2d) 919 (CA-2, 1956), cert. den., 351 U. S 
983 (1956); Wicks v. Brotherhood of Mainte 
nance of Way Employees, 25 LABOR CASES 
" 68,438, 121 F. Supp. 454 (1954): Jensen 1 
Brotherhood of Ratlway Clerks, 29 LABOR CASES 
* 69,810, 2351 F. (2d) 130 (CA-9, 1956), cert. den 
351 U. S. 946 (1956) 

“The group of distinguished American eco 
nomic authorities who participated in a sympo 
American University in May 1950 
that unions have gone so far that 
their power, like corporate power, must be sub 
ject to restraints for the public welfare. The 
papers and discussion of this meeting have been 
published in a book entitled The Impact of the 
Union (New York, Harcourt, Brace & Company 
1951) The wide area of agreement by all of 
the participants in the conference is sum 
marized, at page 379 of that volume, by Prefes 
sor David McCord Wright, as follows 

(1) All participants, except possibly Dr 
Friedman, agree that there are important 
sociolegical and non-economic reasons for having 
unions 

(2) But we all agree that labor power like 
corporate power must be subject to restraints 
for the public welfare 


sium at 
cautioned 


Right-to-Work Laws 


tor instance vhe biect t 


ship on economic grounds, t 


stantial authority for believi 


“benefits” can be exaggerate: 

can be minimized.” The 

in this country between 1935 

about altogether by 
Wages lards 

increased markedly in the 

1870 


hardly came 


union activity and stan 


ing have 
States 


unions exerted very 


even in periods 


little 


Since 
influence 
part of the credit must go t 
tutions, to scientific research, 


ital investments, to inventions, labor 


machinery, and better managerial te 


to mention a few other factor 


in the greater productivity 


If labor 


creating 


union ere the 


benefit whi 


these 
land, France and other turope 
Unions experienced ( ir! 


do not 


where labor 


more powertul development 


the | 


experience 


nited States in material wealtl 
confirm re 


efforts 


pec table 


that union actually 
effect on the real 
they 


may secure 


tage tor one 
vorkers in our 
the opinion of some 
cost oft disadvantage 
ultimately is dissipated 


ing economic torce 


This “free 


precedent mn history, althe 


has been consistently rejected for at 


that the welfare 
ident 


(3) We all further agree 
individual labor groups is not necessari! 
cal with the welfare of the country as a whe 
or of labor as a whole 

(4) The participants al! feel that the pre 
expectations of many labor 
should be considered a ‘normal 
example the 10 per 


groups as to 
pattern of wage 
increases (for cent per 
annum pattern) are far 
able expectations that cz be 
future rate of growth of the 
tive capacity 

(5) We all agree that 
end benefits and pension plans now being de 
manded could, if pushed further, pr 
more harmful to the economy than simple 
increases 

(6) It was general 
unions, by ‘featherbedding’ and other practice 
create an atmosphere of slackness and sabotage 
thus 
fields concerned 

“ Work chred it 
Theory of Collective 
nois The Free 
le Involuntary 
(American Enterprise A 


in excess of an reasor 
formed a 


economy 
many of the neg 


much 


conceded tha 


serious! retarding the efficien<« of the 
Hutt The 
Bargaining (Glencor Il 
1954), pp. 131-132; Brad 


in Unioniasm 


footnote 55 


Press 
Participation 
oclation, Im 1956) 








We do not inquire what the legisla- 
ture meant; we ask only what the 
statute means. —dJustice Holmes 





150 years. In 1784, conservative members 
of Virginia’s General Assembly introduced 
a bill providing for a tax for the mainte- 
nance of religion.” Patrick Henry led the 
supporters of this proposed tax, and one of 
his principal arguments was that since all 
benefited when religious strength was high 
est all should contribute to its support.” 
The opponents of this measure were led 
by James Madison, whose “Memorial and 
Remonstrance Against Religious 
ments” is one of the great classics in the 
struggle for freedom of religion in America. 
Its masterful summary of objections brought 
about, in October, 1785, the defeat of the 
-d.” Among 
“Remon- 


Assess- 


bill against which it was directe 
other things, Madison, in this 
strance,” said: 

“Who does not see that the same 
authority which can force a citizen to con- 
tribute 3 pence only of his property for the 
support of any one establishment, may force 
him to conform to any other establishment 
in all cases whatsoever.” ” 

This language of Madison’s states very 
well one of the most telling objections to 
compulsory union membership. Its content 
was carried over into the landmark “Statute 
of Virginia for Religious Freedom,” enacted 
by the Virginia Assembly in 1785 at the 
instigation of James Madison and Thomas 
Jefferson. The preamble to this statute de- 
clared that “to compel a man to furnish con- 
tributions of money for the propagation of 
opinions which he disbelieves and abhors is 
sinful and tyrannical.” ” 

In connection with his attack on the so- 
called “free-rider,” Father Toner lets slip 
a warning signal of great significance to 
those who defend compulsory unionism 
under the National Labor Relations and 
Taft-Hartley Acts on the ground that all 
that is legalized is compulsory money pay- 
ments without subjection to union discipli- 
nary authority. He decries the fact that a 
union has a “legal duty to confer its benefits 
on or represent or protect any person who 
" Stokes, Church and State in the United 
States (Harper, 1950), Vol. I, p. 387. 

* Work cited at footnote 57, at p. 389. 

*” Work cited at footnote 57, at p. 391. 

” Work cited at footnote 57, at p. 391. 

“Brant, James Madison, The Nationalist 
1780-1787 (Bobbs-Merrill, 1948), p. 354. 


512 


does not join that association and pay dues to 
and abide by the constitution and bylaws of 
that voluntary association or organization.” 
Thus it can be that believes that 
nonmembers should not their 
money to a union but should also agree to 


seen he 


only pay 
abide by the provisions of its constitution 
and bylaws—in other words subject them 
selves to its disciplinary authority. 


This demonstrates the danger in 
the com 
National 
Acts 


accept 
theory of 
the 
Labor 


ing the “money only” 
pulsory unionism 
Labor Relations and Railway 
Union leaders and their advocates like 
Father Toner do not that theory 
because it is inconsistent with their concept 


features ot 


accept 
of a union as a “government” of a “society 
of workers.”” They will continually press 
for the most arrangement 
sible. They do and will seek to impose thei 
disciplinary authority whatever the law may 
be and, when and if conditions appear pro 
pitious, they will seek to have the 
amended to accommodate their objectives. 
Acceptance of the “money only” theory in- 
more than meets 


restrictive 


pos- 


laws 


volves, therefore, much 
the eye. 

Concluding his denunciation, Father Toner 
charges that: 

“These so-called RTW laws—public frauds 
—are a subtle and therefore a most danger- 
ous form of creeping socialism—government 
control of business—that will destroy the 
American free enterprise capitalistic system.” 

How curious this is. Statutes enhancing 
the power of unions at the price of employ- 
ers’ and workers’ freedoms are commend- 
able legislation, while those protecting such 
freedoms opposed by the unions are “creep- 
ing socialism.” Is it right to outlaw agree- 
ments conditioning employment on abstinence 
from union membership but 
cialism” to forbid conditioning employment 
on union membership? Logically, of course, 
if workers are to be free to join or support 
a union—and they should be—they should 
Without 


union 


“creeping so- 


likewise be free to refuse to do so. 
freedom of with regard to 
right” to join is destroyed 


choice 
membership, the “ 
and organizations emerge which are wholly 
step with our concept of democratic 


[The End] 


out of 
freedoms, 


“In its brief attacking the constitutionality of 
right-to-work laws in the Lincoln Union case, 


cited at footnote 26, the American Federation 
of Labor said: 

“The common rule of collective bargaining 
carries with it the legal doctrine that the union 
is the common authority for government of a 
society of workers. It has in a sense the powers 


and responsibilities of a government."’ 


July, 1957 @ Labor Law Journal 





The Cover: 


$12,000 for a Job... 


rgy 

I HE PROFITS DISH, from 
which all must eat, was filled last year with profits of about 
$46.7 billion, according to some recent figures. Uncle Sam 
dips into the dish first and takes about half of that. The stock 
holders are next. Their share is a little over $12 billion, which 
leaves undistributed profits of slightly more than $10 billion 
This 1s what remains in the dish after the first two feeders 
and it forms a bone of contention between policies of man 


agement and policies of unions 


Vi ANAGEMENT contends 
that these profits are needed for the preservation and expan 
sion of business, while organized labor contends that even 
though it had already been paid before profits were figured, its 
share should be larger. When there is little change in the 
relative percentage of these segments over the years, unions 
are quick to point out that price increases are exceeding wage 
costs. This is another way of saying that they are not to be 
blamed when prices are increased, for even though wage 
increases have been granted, management still insists upon 
its undiminished percentage 

Management, on the other hand, is faced with making 
an investment of more than $12,000 behind every job in indus 
try; and with an increasing population requiring more new 
jobs each year, business must find it possible through its say 
ings to meet this increasing investment demand, According 
to the latest reports, businessmen expect to increase their out 
lays on new plants and equipment through the third quarter 
of this year. This capital investment program is expected to 
reach, at seasonally adjusted annual rates, $37.3 billion and 
$37.9 billion in the second and third quarters ol 1957, re per 


tively. These figures are new highs 


r | 
l HIS putting-aside a part of 


production income so that capital equipment can be provided 


for more jobs and more goods is necessary in e\ 
society. It has reached its greatest heights in the | 
under our system of free choice, opportunity and 

\ high level of capital formation is the key to 


more jobs, better wages and a higher standard of living 
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